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MEMORANDUM 
 
 
To: Utah State Building Board 
From: David G. Buxton 
Date: December 23, 2009 
Subject: Approval of Minutes of December 2, 2009 

 
Attached for your review and approval are the meeting minutes of the Utah State Building Board 
meetings help December 2, 2009. 
 
DGM: cmn 
 
Attachment 
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MEETING 
 

December 2, 2009 
  

 
UMINUTES U 

 
Utah State Building Board Members in attendance: 
Mel Sowerby, Chair 
Steve Bankhead 
George Daines 
Sheila Gelman 
Wilbern McDougal 
 
DFCM and Guests in attendance: 
Gregg Buxton Division of Facilities Construction & Management 
Kurt Baxter Division of Facilities Construction & Management 
Shannon Elliott Division of Facilities Construction & Management 
John Harrington Division of Facilities Construction & Management 
Jeff Wrigley Division of Facilities Construction & Management 
Kim Hood    Department of Administrative Services 
Alan Bachman   Attorney General’s Office/DFCM 
Rich Amon    Legislative Fiscal Analyst’s Office 
Kimberlee Willette   GOPB 
Jerry Jensen    Department of Corrections 
W. Ralph Hardy   Office of the Commissioner of Higher Education 
Sherry Ruesch   Dixie State College 
Bob Askerlund   Salt Lake Community College 
Gordon Storrs   Salt Lake Community College 
David Tanner   Southern Utah University 
Jerry Basford    University of Utah 
Perry Hacker    University of Utah 
Ken Nye    University of Utah 
Michael Perez   University of Utah 
Kevin Hansen   Weber State University 
Chris Coutts    Architectural Nexus 
Eric Tholen    EFT/AIA 
Cynthia Cook   FFKR Architects 
Julee Attig    Henriksen/Butler 
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Melanie Meriwether   IBI Group 
Jackie McGill    Spectrum Engineers 
 
On Wednesday, December 2, the Utah State Building Board held a regularly scheduled 
meeting at the Utah State Capitol, Room 250, Salt Lake City, Utah.  Chair Mel Sowerby 
called the meeting to order at 9:03am.   
 

 APPROVAL OF MINUTES OF OCTOBER 22, 2009.............................................  
 
Chair Sowerby sought a motion for approval of the minutes.  
 
MOTION: Steve Bankhead moved to approve the meeting minutes of October 22, 

2009.  The motion was seconded by Wilbern McDougal and passed 
unanimously. 

 
 REAL PROPERTY PURCHASE REQUEST..........................................................  

 
John Nichols, DFCM, discussed the potential acquisition of the property directly east of the 
White Ball Field in Salt Lake City.  The lot is currently delegated by DFCM as a parcel for a 
large office building.   
 
The land owner of the property has approached the State to purchase the property at the 
Granite Industrial Complex.  The 182,000sf warehouse is just east of the White Ball Field.  
The state would be able to purchase it on an installment basis.  The purchase would add 
10.5 acres to the site and would provide access to the east, which will be beneficial when 
the Trax line is put in along North Temple.   
 
The approval of this purchase would need to be approved by the Legislature after receiving 
approval by the Building Board and completion of the due diligence.   
 
MOTION: Wilbern McDougal moved to approve the Real Property Purchase 

Request.  The motion was seconded by Steve Bankhead and passed 
unanimously. 

 
 APPLICATIONS TO THE UTAH STATE BUILDING BOARD FOR STATE 

FACILITY ENERGY EFFICIENCY FUND ..............................................................  
 
Jeff Wrigley, DFCM, presented the Utah Department of Transportation Region Four 
Southeast Lighting Retrofit which will cover nine different maintenance stations for UDOT.  
All nine buildings are estimated to cost $46,068 with an estimated energy savings of 69,384 
kWh totaling $6,498.  An incentive would apply to seven of the nine buildings which would 
total $9,923, and the estimated payback would be just over five years.   
 
The Utah Department of Transportation Division of Aeronautics Lighting Retrofit could be 
completed for $10,167, with an estimated energy savings of 22,523 kWh.  The projected 
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annual cost savings would be $1,911, with a project payback of 3.5 years. 
 
The Department of Human Services Ogden Observation and Assessment Energy 
Upgrades consisted of a lighting retrofit and rescheduling the air handling units.  The 
estimated cost of the total project is $4,394, with a projected annual energy savings of 
$21,621.  The projected annual cost savings is $2,377 over 1.1 years. 
 
MOTION: George Daines moved to approve the three projects for the State 

Facility Energy Efficiency Fund.  The motion was seconded by Steve 
Bankhead and passed unanimously. 

 
 DEPARTMENT OF HUMAN SERVICES PLANNING FUND REQUEST...............  

 
Keith Davis, Department of Human Services, stated MHTN was hired to help DHS prepare 
for the presentation on the State Hospital Consolidation project.  DHS will request 
reimbursement of funds when the project is funded. 
 
MOTION: George Daines moved to approve the Department of Human Services 

Planning Fund Request.  The motion was seconded by Steve Bankhead 
and passed unanimously. 

 
 UPDATE TO THE WEBER STATE UNIVERSITY RESIDENTIAL LIFE MASTER 

PLAN......................................................................................................................  
 
Kevin Hansen, Weber State University, stated the original master plan was presented and 
approved by the Board last June.  Subsequent to that meeting, Weber State began the 
design process with MHTN who determined that the renovation for Wasatch Hall was within 
approximately $500,000 of the $11 million replacement cost due to the unforeseen 
additional structural issues.  At that time, WSU determined that renovation was not the 
most cost effective solution.   
 
WSU proposed a change to the previous master plan and begin demolition of the LaSalle 
and Stansbury Halls in May 2010.  Construction of a new 265 person residence hall will 
then begin with an estimated completion of August 2011.  Promontory Tower would be 
demolished in May 2011 and Wasatch Hall is scheduled for demolition in the spring of 
2012.  Housing reserves would fund the design and revenue bonds would fund the 
construction.     
 
MOTION: Steve Bankhead moved to approve the update to the Weber State 

University Residential Life Master Plan.  The motion was seconded by 
Wilbern McDougal and passed unanimously. 

 
 UNIVERSITY OF UTAH GUEST HOUSE EXPANSION ........................................  
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The University of Utah previously presented this project as an other fund project, and 
was returning to provide more information.   
 
Jerry Azmuth, University of Utah, explained identified the location of the Guest House in 
relation to the shuttle services to the medical center.  Many guests at the Guest House are 
there for medical services.   
 
Mr. Azmuth also identified the revenues and the rate structure compared to other hotels in 
the valley.  The Guest House does not market to anyone except the University  
 
The project is an addition to the current Guest House which would provide an additional 51 
bedrooms to the existing 134 bedrooms, along with other ancillary spaces.  The auxiliary 
enterprise does not involve state funds.  The revenue bond and debt would be serviced by 
the revenue of the proceeds of the Guest House.   
 
George Daines felt all his questions had been answered and the project should proceed 
as a non-state funded project. 
 
MOTION: George Daines moved to approve the University of Utah Guest House 

Expansion.  The motion was seconded by Steve Bankhead and passed 
unanimously. 

 
 ADMINISTRATIVE REPORTS FOR UNIVERSITY OF UTAH AND UTAH STATE 

UNIVERSITY..........................................................................................................  
 
Ken Nye, University of Utah, presented the administrative report for the period of October 2 
to November 13, 2009.  There were 12 design agreements, three study/other agreements, 
and five construction agreements awarded for the period. 
 
MOTION: Steve Bankhead moved to approve the administrative report of the 

University of Utah.  The motion was seconded by George Daines and 
passed unanimously. 

 
Kurt Baxter provided the Utah State University administrative report for the period of 
September 30 to November 13, 2009.  There were three professional contracts and two 
construction contracts awarded for the period.   
 
Steve Bankhead stated there are relatively few contractors who are getting a large portion 
of the work.  He felt an effort needed to be made by USU to ensure other contractors were 
receiving work too. 
 
MOTION: Wilbern McDougal moved to approve the administrative report for Utah 

State University.  The motion was seconded by Steve Bankhead and 
passed unanimously.  
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 ADMINISTRATIVE REPORT FOR DFCM .............................................................  
 
Kurt Baxter presented the administrative report for the period of September 28 to 
November 16, 2009.  There were 25 architect/engineering agreements and 24 construction 
contracts awarded for the period. 
 
Director Buxton approved a direct award of the Weber State University Social Science Roof 
Deck Emergency Roof Replacement to Kendrick Brother Roofing per the roof 
manufacturer, Johns Manville, request.  The roof experienced damage from severe wind, 
and while demolition on the roof was underway, it was observed that the concrete roof deck 
is in poor condition. 
 

 ADJOURNMENT....................................................................................................  
 
MOTION: George Daines moved to adjourn at 9:55am.  The motion was 

seconded by Wilbern McDougal and passed unanimously. 
 

### 
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MEMORANDUM 
 
 
To: Utah State Building Board 
From: David G. Buxton 
Date: Jan 12, 2010 
Subject: Approval of Planning Fund for Pre-Design/Planning for the Tooele ATC 

Building 
 
Recommendations 
 

DFCM recommends that the Building Board review the request from Tooele ATC fund and 
approve pre-design/planning funds not to exceed $15,000. 
 
Background 
Tooele ATC is requesting funds for their first Capital Development Project.  They would like to hire a 
design firm to do preliminary planning for the TATC/USU Tooele Campus Building. 
 
  
DGB:kfb 
 
Attachment 
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Capital Development Summary 

The Tooele Applied Technology College (TATC) was established during the 2009 General Session of the 
Utah Legislature to provide Career and Technical Education to the citizens, communities and employers 
of Tooele County. 

Limited funding for the college provided the opportunity to launch programs in business, healthcare, 
information technology and transportation. The TATC began operations on July 1, 2009 with 13 FTEs in 
9,635 square feet of leased space. 

TATC enjoys a positive reception from the community and is  
functioning at near capacity and is only limited by available  
resources and space. 
 
Lasting partnerships have been developed with City and County  
Governments, Tooele County School District, Utah State University,  
Economic Development, Chamber of Commerce, Department of  
Workforce Services, and various businesses and industries.  Education and training opportunities are 
coordinated and supported by the newly established Tooele County Alliance of Education and Economic 
Development.  The Alliance consists of leaders from all levels of education, business, community, 
workforce agencies, and government.  
 
Tooele County population, businesses and jobs are exploding.  During 2000‐2007, the population 
increased by 32% (ninth fastest growing mid‐size county in the U.S.), businesses increased by 40%, and 
job growth increased by 37% (ranked #1 in the nation for job growth).   Additionally, Tooele County jobs 
have grown 8.2% from February to June of 2009. 
 
Business and industry need skilled and educated workers.  18% of residents obtain a Bachelor degree, 
compared to the state average of 28% and 47% of the jobs are identified as “Middle‐Skill”. 
 

Almost half of Utah’s jobs in 2006 were Middle‐Skill jobs 
and DWS projections show this holding steady. 
 
Tooele County’s future will require additional training 
and higher education to meet market demands.  
Additionally, proprietary schools are non‐existent. 
 
Tooele County desperately needs additional resources 
to accommodate existing and future workforce needs, 
demands, and opportunities for Middle‐Skill jobs and 
advanced degrees.   



With increasing need, heightened demand, and emerging opportunities, TATC is looking to the future 
and believes that Tooele County urgently needs its own Applied Technology College facility if it is to be a 
viable resource for business and industry training.   
 

TATC and Utah State University have entered into a partnership 
to seek funding for a shared facility.  USU, UCAT, and TATC 
leaders are committed to this combined approach.  Letters of 
support have been obtained from the Tooele County 
Commission, Tooele County Economic Development, and 
Tooele County School District. 

 
The State Building Board has ranked the TATC/USU Capital Development project at #13.  The project 
requests an 80,000 square foot shared facility at $19,974,661 with 30% of the project (approximately 
$6,000,000) obtained by alternative funding sources for a total request of $13,974,661.  The Capital 
Budget Estimate indicates $16,694 for Pre‐Design/Planning and $876,498 for the Design, totaling 
$893,192 for Planning and Design. 
 
Community partners have been identified and the commitment is high.  Utah State University will 
provide the land needed for the building, an approximate 15 acre footprint, on the 50 acres of property 
owned by the university.  This property is adjacent to the Tooele County School District’s new 
Community Learning Center to be completed in August 2010.  The school district has been gracious in 
designing their project with our expansion in mind.  Utility infrastructure has been planned, including 
utilities and communications.  The paved road is in place, leading to the proposed TATC‐USU building. 
 
County government has endorsed the project and will contribute significant funding and in‐kind 
easement.  Local industries will become partners through the vision of our Tooele County Education and 
Economic Alliance.  Together, the $6 million shared commitment from sources other than state will be 
secured before planning is complete.   
 
The shared facility will establish 
Tooele County’s Education and 
Training Corridor to enhance 
education, training, and economic 
development efforts in many ways 
and it will provide for numerous 
education and training 
opportunities at every level of 
education, now and into the 
future.   The 10 year master plan 
envisions the development of an 
innovation campus to benefit all 
community members – 
economically, intellectually, and 
socially.   
 
For additional information, please contact Scott Snelson at 435.248.1801 ssnelson@tatc.edu or  
Gary S. Straquadine at 435.882‐6611 gary.straquadine@usu.edu 
 



 

State of Utah 
 

Division of Facilities Construction and Management 
4110 State Office Building Salt Lake City, Utah 84114 
Phone: 801-538-3018     Fax: 801-538-3267 

 
 
 
MEMORANDUM 
 

 
 
To: Utah State Building Board 
From: D. Gregg Buxton, Director 
Date: January 19, 2010 
Subject: Five Year Notice of Review and Statement of Continuation for Rule R23-26, 

Dispute Resolution  
 
 
The Utah Rulemaking Act, Utah Code Ann. Section 63G-3-305 requires each agency to review its 
rules within five years of each rule's original enactment, and then within five-year intervals.  To 
comply with the review requirement, the agency must submit a "Five-Year Notice of Review and 
Statement of Continuation" for each of its rules.  Otherwise, the rules will expire, become 
unenforceable, and will be removed from the Utah Administrative Code.  The attached Rule R23-26, 
Dispute Resolution, is due for review; and therefore, the "Five Year Notice of Review and Statement 
of Continuation" must be filed with the Division of Administrative Rules on or before March 15, 
2010. 
 
Recommendation: 
It is recommended that the Board authorize the filing of the "Five Year Notice of Review and 
Statement of Continuation" for Rule R23-26 at their scheduled Board meeting on February 1, 2010.  
At this time, the Division is not recommending any amendments to Rule R23-26.  However, the 
Division will present amendments to this rule at a future Board meeting for consideration and 
approval if needed or requested by the Board. 
 
Background: 
Rule R23-26, under the authority of the Board, establishes a process for resolving disputes involved 
with contracts under the Division’s procurement authority.  A copy of Rule 23-26 is attached. 
 
 
 
LD/ASB 
 
Attachments:  Effective Copy of Rule R23-26 
   Five-Year Notice of Review for Rule R23-26 
 
 



R23.  Administrative Services, Facilities Construction and 
Management. 
R23-26.  Dispute Resolution. 
R23-26-1.  Purpose and Scope. 
 (1)  The purpose of this rule is to establish a process for 
resolving disputes involved with contracts under the Division's 
procurement authority.  The objectives of the procedure are to: 
 (a)  encourage the payment of the appropriate and fair amount 
on a timely basis for work or services performed; 
 (b)  encourage the resolution of issues on an informal basis 
in order to minimize Disputes and Claims; 
 (c)  encourage fair and timely settlement of Claims; 
 (d)  provide a process that is as simple as possible and 
minimizes the costs to all parties in achieving a resolution; 
 (e)  maintain effective contractual relationships and 
responsibilities; 
 (f)  when possible, resolve related issues and 
responsibilities as a package; 
 (g)  discourage bad faith, frivolous or excessive Claims; 
 (h)  avoid having Claims interfere with the progress of the 
work; 
 (i)  assure that the presentation of good faith and non-
frivolous issues and Claims do not negatively affect selection 
processes for future work, while bad faith and frivolous issues, 
as well as the failure of a Contractor or Subcontractor to 
facilitate resolution of issues, may be considered in the 
evaluation of the Contractor or Subcontractor; and 
 (j)  provide a process where Subcontractors at any tier, 
which have a Claim that involves a good faith issue related to the 
responsibility of the Division or anyone for whom the Division is 
liable, has the ability to present the matter for resolution in a 
fair and timely manner to those of any higher tier and ultimately 
to the Division without creating any contractual relationship 
between the Division and the Subcontractor at any tier. 
 (2)  This rule does not apply to any protest under Section 
63G-6-801. 
 (3)  A Claim under this rule that does not include a monetary 
claim against the Division or its agents is not limited to the 
dispute resolution process provided for in this rule. 
 (4)  Persons pursuing Claims under the process required by 
this rule: 
 (a)  are bound by the decision reached under the process 
unless the decision is properly appealed; and 
 (b)  may not pursue a Claim under the dispute resolution 
process established in Sections 63G-6-805 through 63G-6-814. 
 (5)  This rule does not apply to tort or other claims subject 
to the provisions of the Utah Governmental Immunity Act. 
 (6)  This rule shall not limit the right of the Division to 
have any of its issues, disputes or claims considered in 
accordance with the applicable contract or law. 
 
R23-26-2.  Authority. 
 (1)  The rule is authorized pursuant to Subsection 63A-5-
208(6) and under the authority of the Utah State Building Board, 



Section 63A-5-101 and the Department of Administrative Services, 
Division of Facilities Construction and Management, Section 63A-5-
201 et seq. 
 
R23-26-3.  Definitions. 
 For purposes of this rule: 
 (1)  "Claim" means a dispute, demand, assertion or other 
matter submitted by a Contractor that has a contract under the 
procurement authority of the Division, including Subcontractors as 
provided for in this rule.  The claimant may seek, as a matter of 
right, modification, adjustment or interpretation of contract 
terms, payment of money, extension of time or other relief with 
respect to the terms of the contract.  A request for Preliminary 
Resolution Effort (PRE) shall not be considered a "Claim."  A 
requested amendment, requested change order, or a Construction 
Change Directive (CCD) is not a PRE or Claim unless agreement 
cannot be reached and the procedures of this rule are followed. 
 (2)  "Contractor" means a person or entity under direct 
contract with the Division and under the Division's procurement 
authority. 
 (3)  "DFCM representative" means the Division person directly 
assigned to work with the Contractor on a regular basis. 
 (4)  "Director" means the director of the Division, including 
unless otherwise stated, his/her duly authorized designee. 
 (5)  "Division" means the Division of Facilities Construction 
and Management established pursuant to Section 63A-5-201 et seq.  
It may also be referred in this rule as "DFCM." 
 (6)  "Executive Director" means the Executive Director of the 
Department of Administrative Services, including unless otherwise 
stated, his/her duly authorized designee. 
 (7)  "Preliminary Resolution Effort" or "PRE" means the 
processing of a request for preliminary resolution or any similar 
notice about a problem that could potentially lead to a Claim and 
is prior to reaching the status of a Claim. 
 (8)  "Resolution of the claim" means the final resolution of 
the claim by the Director, but does not include any administrative 
appeal, judicial review or judicial appeal thereafter. 
 (9)  "Subcontractor" means any subcontractor or subconsultant 
at any tier under the Contactor, including any trade contractor, 
specialty contractor or consultant but does not include suppliers 
who provide only materials, equipment or supplies to a contractor, 
subcontractor or subconsultant.  "Subcontractor" does not include 
any person or entity, at any tier, under contract with a Lessor. 
 
R23-26-4.  Procedure for Preliminary Resolution Efforts. 
 (1)  Request for Preliminary Resolution Effort (PRE).  A 
Contractor raising an issue related to a breach of contract or an 
issue concerning time or money shall file a PRE as a prerequisite 
for any consideration of the issue by the Division. 
 (2)  Time for Filing.  The PRE must be filed in writing with 
the DFCM representative within twenty-one (21) days after the 
Contractor knew or should have known of an event for initiating a 
PRE, as defined in the applicable contract.  If the Division's 
contract does not define the event, the event shall be defined as 



the time at which the issue cannot be resolved through the normal 
business practices associated with the contract.  The labeling of 
the notice shall not preclude the consideration of the issue by 
the Division.  A shorter notice provision may be designated in the 
contract where damages can be mitigated such as delays or 
concealed or unknown conditions, the discovery of hazardous 
materials, emergency conditions, or historical or archeological 
discoveries. 
 (3)  Content Requirement.  The PRE shall be required to 
include in writing to the extent information is reasonably 
available at the time of such filing: 
 (a)  a description of the issue; 
 (b)  the potential impact on cost and time or other breach of 
contract; and 
 (c)  an indication of the relief sought. 
 (4)  Supplementation.  Additional detail of the content 
requirement above shall be provided later if the detail is not yet 
available at the initial filing as follows: 
 (a)  While the issue is continuing or the impact is being 
determined, the Contractor shall provide a written updated status 
report every 30 days or as otherwise reasonably requested by the 
DFCM Representative; and 
 (b)  After the scope of work or other factors addressing the 
issue are completed, the complete information, including any 
impacts on time, cost or other relief requested, must be provided 
to the DFCM Representative within twenty-one (21) days of such 
completion. 
 (5)  Subcontractors. 
 (a)  Under no circumstances shall any provision of this rule 
be intended or construed to create any contractual relationship 
between the Division and any Subcontractor. 
 (b)  The Contractor must include the provisions of this 
subsection (5) in its contract with the first tier Subcontractor, 
and each Subcontractor must do likewise.  At the Contractor's 
discretion, the Contractor may allow a Subcontractor at the 2nd 
tier and beyond to submit the PRE directly with the Contractor. 
 (c)  In order for a Subcontractor at any tier to be involved 
with the preliminary resolution process of the Division, the 
following conditions and process shall apply: 
 (i)  The Subcontractor must have attempted to resolve the 
issue with the Contractor including the submission of a PRE with 
the Contractor; 
 (ii)  The Subcontractor must file a copy of the PRE with the 
DFCM Representative; 
 (iii)  The PRE to the Contractor must meet the time, content 
and supplementation requirements of Section R23-26-4.  The 
triggering event for a Subcontractor to file a PRE shall be the 
time at which the issue cannot be resolved through the normal 
business practices associated with the contract, excluding 
arbitration and litigation; 
 (iv)  The PRE submitted to the Contractor shall only be 
eligible for consideration in the Division's PRE process to the 
extent the issue is reasonably related to the performance of the 
Division or an entity for which the Division is liable; 



 (v)  The Contractor shall resolve the PRE to the satisfaction 
of the Subcontractor within sixty (60) days of its submittal to 
the Contractor or such other time period as subsequently agreed to 
by the Subcontractor in writing.  If the Contractor fails to 
resolve the PRE with the Subcontractor within such required time 
period, the Subcontractor may submit in writing the PRE with the 
Contractor and the Division.  In order to be eligible for Division 
consideration of the PRE, the Subcontractor must submit the PRE 
within twenty-one (21) days of the expiration of the time period 
for the Contractor/Subcontractor PRE process.  The Division shall 
consider the PRE as being submitted by the Contractor on behalf of 
the Subcontractor. 
 (vi)  Upon such PRE being submitted, the Contractor shall 
cooperate with the DFCM Representative in reviewing the issue. 
 (vii)  The Division shall not be obligated to consider any 
submission which is not in accordance with this rule. 
 (viii)  The Subcontractor may accompany the Contractor in 
participating with the Division regarding the PRE raised by the 
Subcontractor. The Division is not precluded from meeting with the 
Contractor separately and it shall be the responsibility of the 
Contractor to keep the Subcontractor informed of any such 
meetings. 
 (ix)  Notwithstanding any provision of this rule, a 
Subcontractor shall be entitled to pursue a payment bond claim. 
 (6)  PRE Resolution Procedure.  The DFCM Representative may 
request additional information and may meet with the parties 
involved with the issue. 
 (7)  Contractor Required to Continue Performance.  Pending 
the final resolution of the issue, unless otherwise agreed upon in 
writing by the DFCM Representative, the Contractor shall proceed 
diligently with performance of the contract and the Division shall 
continue to make payments in accordance with the contract. 
 (8)  Decision.  The Division shall issue to the Contractor, 
and any other party brought into the process by the DFCM 
Representative as being liable to the Division, a written decision 
providing the basis for the decision on the issues presented by 
all of the parties within thirty (30) days of receipt of all the 
information required under Subsection R23-26-4 (5)(b) above. 
 (9)  Decision Final Unless Claim Submitted.  The decision by 
the Division shall be final, and not subject to any further 
administrative or judicial review (not including judicial 
enforcement) unless a Claim is submitted in accordance with this 
rule. 
 (10)  Extension Requires Mutual Agreement.  Any time period 
specified in this rule may be extended by mutual agreement of the 
Contractor and the Division. 
 (11)  If Decision Not Issued.  If the decision is not issued 
within the thirty (30) day period, including any agreed to 
extensions, the issue may be pursued as a Claim. 
 (12)  Payment for Performance.  Except as provided in this 
rule, any final decision where the Division is to pay additional 
monies to the Contractor, shall not be delayed by any PRE, Claim 
or appeal by another party.  Payment to the Contractor of any 
final decision shall be made by the Division in accordance with 



the contract for the completed work.  Notwithstanding any other 
provision of this rule, payment to the Contractor shall be subject 
to any set-off , claims or counterclaims of the Division.  Payment 
to the Contractor for a Subcontractor issue submitted by the 
Contractor shall be paid by the Contractor to the Subcontractor in 
accordance with the contract between the Contractor and the 
Subcontractor.  Any payment or performance determined owing by the 
Contractor to the Division shall be made in accordance with the 
contract. 
 
R23-26-5.  Resolution of Claim. 
 (1)  Claim.  If the decision on the PRE is not issued within 
the required timeframe or if the Contractor is not satisfied with 
the decision, the Contractor or other party brought into the 
process by the Division, may submit a Claim in accordance with 
this rule as a prerequisite for any further consideration by the 
Division or the right to any judicial review of the issue giving 
rise to the claim. 
 (2)  Subcontractors.  In order for a Subcontractor to have 
its issue considered in the Claim process by the Division, the 
Subcontractor that had its issue considered under Section 23-26-
4(6) may submit the issue as a Claim by filing it with the 
Contractor and the Division within the same timeframe and with the 
same content requirements as required of a Claim submitted by the 
Contractor under this rule.  The Division shall consider the Claim 
as being submitted by the Contractor on behalf of the 
Subcontractor. Under no circumstances shall any provision of this 
rule be intended or construed so as to create any contractual 
relationship between the Division and any Subcontractor. 
 (a)  Upon such Claim being submitted, the Contractor shall 
fully cooperate with the Director, the person(s) evaluating the 
claim and any subsequent reviewing authority. 
 (b)  The Director shall not be obligated to consider any 
submission which is not in accordance with this rule. 
 (c)  The Subcontractor may accompany the Contractor in 
participating with the Director, the person(s) evaluating the 
Claim and any subsequent reviewing authority regarding the Claim. 
 The Director, the person(s) evaluating the Claim and any 
subsequent reviewing authority is not precluded from meeting with 
the Contractor separately, and it shall be the responsibility of 
the Contractor to keep the Subcontractor informed of any such 
meetings and matters discussed. 
 (d)  Notwithstanding any provision of this rule, a 
Subcontractor shall be entitled to pursue a payment bond claim. 
 (3)  Time for Filing.  The Claim must be filed in writing 
promptly with the Director, but in no case more than twenty-
one(21) days after the decision is issued on the PRE under 
Subsection 23-26-4(8) above or no more than twenty-one (21) days 
after the decision is not issued under Subsection 23-26-4(11) 
above, whichever is later. 
 (4)  Content Requirement.  The written Claim shall include: 
 (a)  a description of the issues in dispute; 
 (b)  the basis for the Claim, including documentation and 
analysis required by the contract and applicable law and rules 



that allow for the proper determination of the Claim; 
 (c)  a detailed cost estimate for any amount sought, 
including copies of any related invoices; and 
 (d)  a specific identification of the relief sought. 
 (5)  Extension of Time to Submit Documentation.  The time 
period for submitting documentation and any analysis to support a 
Claim may be extended by the Director upon written request of the 
claimant showing just cause for such extension, which request must 
be included in the initial Claim submittal. 
 (6)  Contractor Required to Continue Performance.  Pending 
the final determination of the Claim, including any judicial 
review or appeal process, and unless otherwise agreed upon in 
writing by the Director, the Contractor shall proceed diligently 
with performance of the Contract and the Division shall continue 
to make payments in accordance with the contract. 
 (7)  Agreement of Claimant on Method and Person(s) Evaluating 
the Claim.  The Director shall first attempt to reach agreement 
with the claimant on the method and person(s) to evaluate the 
Claim.  If such agreement cannot be made within fourteen (14) days 
of filing of the Claim, the Director shall select the method and 
person(s), considering the purpose of this rule as stated in 
Section R23-26-1.  Unless agreed to by the Director and the 
claimant, any selected person shall not have a conflict of 
interest or appearance of impropriety.  Any party and the 
person(s) evaluating the Claim has a duty to promptly raise any 
circumstances regarding a conflict of interest or appearance of 
impropriety.  If such a reasonable objection is raised, and unless 
otherwise agreed to by the Director and the claimant, the Director 
shall take appropriate action to eliminate the conflict of 
interest or appearance of impropriety.  The dispute resolution 
methods and person(s) may include any of the following: 
 (a)  A single expert and/or hearing officer qualified in the 
field that is the subject of the Claim; 
 (b)  An expert panel, consisting of members that are 
qualified in a field that is the subject of the Claim; 
 (c)  An arbitration process which may be binding if agreed to 
by the parties to the Claim; 
 (d)  A mediator; or 
 (e)  Any other method that best accomplishes the purpose of 
Section R23-26-1. 
 (8)  Evaluation Process. 
 (a)  No Formal Rules of Evidence.  There shall be no formal 
rules of evidence but the person(s) evaluating the Claim shall 
consider the relevancy, weight and credibility of the evidence. 
 (b)  Questions.  Parties and the person(s) evaluating the 
Claim have the right to ask questions of each other. 
 (c)  Investigation and Documents.  The person(s) evaluating 
the Claim has the right to investigate and request documents, 
consider any claims or counterclaims of the Division, may set 
deadlines for producing documents, and may meet with the parties 
involved with the Claim together or separately as needed.  Copies 
of submitted documents shall be provided to all parties. 
 (d)  Failure to Cooperate.  The failure of a party to 
cooperate with the investigation or provide requested 



documentation may be a consideration by the person(s) evaluating 
the Claim in reaching the findings in its report. 
 (e)  Record of the Proceeding.  The person(s) evaluating the 
Claim shall determine the extent to which formal minutes, 
transcripts, and/or recordings shall be made of the meetings 
and/or hearings and shall make copies available to all parties. 
 (f)  Certification.  The person(s) evaluating the Claim may 
require the certification of documents provided. 
 (9)  Timeframe for Person(s) Evaluation the Claim and 
Director's Determination.  The Claim shall be resolved no later 
than sixty (60) days after the proper filing of the Claim, which 
includes any extension of time approved under Section R23-26-5(5). 
 The person(s) evaluating the Claim may extend the time period for 
resolution of the Claim by not to exceed sixty (60) additional 
days for good cause.  The time period may also be extended if the 
claimant agrees.  The person(s) evaluating the Claim shall issue 
to the parties a schedule providing the timeframe for the issuance 
of the following: 
 (a)  a Preliminary Resolution Report including the 
preliminary findings regarding the Claim; 
 (b)  the receipt of written comments concerning the 
preliminary report.  A copy of such comments must be delivered to 
the other parties to the Claim within the same timeframe; 
 (c)  a reply to written comments, which must also be 
delivered to the other parties to the Claim within the same 
timeframe; and 
 (d)  a final report and recommendation which must be 
delivered to the Director and the other parties no later than 
seven (7) days prior to the expiration of the required timeframe 
for resolution of the Claim. 
 (10)  Director's Final Resolution.  The Director shall 
consider the final recommendation and report and issue the final 
resolution of the Claim, with any modifications, prior to the 
expiration of the required timeframe for resolution of the Claim. 
 
R23-26-6.  Administrative Appeal to the Executive Director of the 
Department of Administrative Services. 
 (1)  Administrative Appeal.  The Contractor may file a 
written administrative appeal of the final resolution of the 
person(s) evaluating the Claim with the Executive Director of the 
Department of Administrative Services.  The administrative appeal 
is the prerequisite for any further consideration by the State of 
Utah, or to judicial review of the issue giving rise to the Claim. 
 It shall be considered that the Contractor, or another party 
brought into the process by the Division, has not exhausted its 
administrative remedies if such an administrative appeal is not 
undertaken. 
 (2)  Time for Filing.  The administrative appeal must be 
filed in writing promptly with the Executive Director and 
delivered to the other parties to the Claim, but in no case more 
than fourteen (14) days after the Contractor's receipt of the 
Director's final resolution of the Claim. 
 (3)  Content.  The Administrative Appeal must state the basis 
for the appeal. 



 (4)  Response.  Within five (5) days of receipt of the 
Administrative Appeal, any party may deliver to Executive Director 
written comments concerning the appeal.  A copy of such comments 
must be delivered to the other parties to the Claim within the 
same five (5) day time period. 
 (5)  Reply to Written Comments.  Within five (5) days of 
receipt of written comments, any party may deliver to the 
Executive Director a reply to the written comments concerning the 
appeal.  A copy of such reply must be delivered to the other 
parties to the Claim within the same five (5) day time period. 
 (6)  Executive Director's Decision.  Within thirty (30) days 
of receipt of the Administrative Appeal, and after considering the 
appeal, the Director's final resolution, responses and replies, 
the Executive Director or his/her designee shall issue a final 
decision of the appeal in writing and shall state the basis of the 
decision.  Failure of the Executive Director to issue a written 
decision within the thirty (30) day time period, shall entitle the 
appellant to seek judicial review of the Claim.  The time period 
for the Executive Director's decision may be extended by agreement 
of the Executive Director and the Appellant. 
 
R23-26-7.  Payment of Claim. 
 (1)  When a stand alone component of a Claim has received a 
final determination, and is no longer subject to review or appeal, 
that amount shall be paid in accordance with the payment 
provisions of the contract or judicial order. 
 (2)  When the entire Claim has received a final 
determination, and is no longer subject to review or appeal, the 
full amount shall be paid within fourteen (14) days of the date of 
the final determination unless the work or services has not been 
completed, in which case the amount shall be paid in accordance 
with the payment provisions of the contract to the point that the 
work or services is completed. 
 (3)  The final determination date is the earlier of the date 
upon which the claimant accepted the settlement in writing with an 
executed customary release document and waived its rights of 
appeal, or the expiration of the appeal period. 
 (4)  Any final determination where the Division is to pay 
additional monies to the Contractor shall not be delayed by any 
appeal or request for judicial review by another party brought 
into the process by the Division as being liable to the Division. 
 (5)  Notwithstanding any other provision of this rule, 
payment of all or part of a Claim is subject to any set-off , 
claims or counterclaims of the Division. 
 (6)  Payment to the Contractor for a Subcontractor issue 
(Claim) deemed filed by the Contractor, shall be paid by the 
Contractor to the Subcontractor in accordance with the contract 
between the Contractor and the Subcontractor. 
 (7)  The execution of a customary release document related to 
any payment may be required as a condition of making the payment. 
 
R23-26-8.  Judicial Review. 
 (1)  The Executive Director's decision on the appeal, or the 
failure to provide a decision within the required time period 



under Subsection R23-26-6(6), shall be deemed a final agency 
action subject to judicial review as provided in Sections 63G-4-
401 and 63G-4-402, including, but not limited to requirements for 
exhaustion of administrative remedies, the requirements for a 
petition of judicial review, jurisdiction and trial de novo. 
 (2)  The participation of a person in the claim evaluation 
process does not preclude the person from testifying in a judicial 
proceeding to the extent allowed by Utah law. 
 
R23-26-9.  Allocation of Costs of Claim Resolution Process. 
 (1)  In order to file a Claim, a claimant must pay a $1500 
filing fee to the Division.  When the Claim is a pass-through from 
a Subcontractor in accordance with Subsection R23-26-4(5), the 
payment of the fee shall be made by the Subcontractor. 
 (2)  Unless otherwise agreed to by the parties to the Claim, 
the costs of resolving the Claim shall be allocated among the 
parties on the same proportionate basis as the determination of 
financial responsibility for the Claim. 
 (3)  The costs of resolving the Claim that are subject to 
allocation include the claimant's filing fee, the costs of any 
person(s) evaluating the Claim, the costs of making any required 
record of the process, and any additional testing or inspection 
procured to investigate and/or evaluate the Claim. 
 (4)  Each party is responsible for its own attorney fees. 
 
R23-26-10.  Alternative Procedures. 
 To the extent otherwise permitted by law, if all parties to a 
Claim agree in writing, a protocol for resolving a Claim may be 
used that differs from the process described in this rule. 
 
R23-26-11.  Impact on Future Selections. 
 (1)  The presentation of a good faith and non-frivolous issue 
or Claim shall not be considered by the Division's selection 
process for a future award of contract; and 
 (2)  The submission of a bad faith and frivolous issue or 
Claim or the failure by a Contractor to facilitate resolution of a 
Claim, may be considered in the Division's evaluation of 
performance. 
 
R23-26-12.  Delegated Projects. 
 Projects delegated by the Division shall provide for contract 
provisions which provide a similar dispute resolution process as 
provided for in this rule. 
 
R23-26-13.  Report to Building Board. 
 The Division may report on the status of claims to the Utah 
State Building Board. 
 
KEY:  resolutions, settlements, disputes 
Date of Enactment or Last Substantive Amendment:  March 15, 2005 
Authorizing, and Implemented or Interpreted Law:  63A-5-208(6); 
63A-5-103(1)(e); 63G-6-208(2) 
 
 



 

Utah State Building Board 
 

 
 
            Gary R. Herbert    

                        Governor 4110 State Office Building 
 Salt Lake City, Utah 84114 

 Phone  (801) 538-3018 
 Fax  (801) 538-3267 

 
 

MEMORANDUM 
 
 
To: Utah State Building Board 
From: David G. Buxton 
Date: Feb 1, 2010 
Subject: Administrative Reports for University of Utah and Utah State University 

 
Attached for your review and approval are the administrative reports for the University of Utah 
and Utah State University. 
 
 
DGB:CJN 
 
Attachment 















 

Associate Vice President Facilities Management 

1795 East South Campus Dr Rm 219 
V. Randall Turpin University Services Building 

Salt Lake City, UT  84112-9404 
(801) 581-6510 

FAX (801) 581-6081 

 
Office of the Vice President 
For Administrative Services 

 
 
January 8, 2010 
 
 
 
Mr. Gregg Buxton, Director 
Division of Facilities Construction and Management 
4110 State Office Building 
Salt Lake City, UT 84114 
 
Subject:  U of U Administrative Reports for January 28th Building Board Meeting. 
 
Dear Gregg: 
 
The following is a summary of the administrative reports for the U of U for the period 12/18/09 
to 1/8/10. Please include this in the packet for the January 28, 2010 Building Board Meeting. 
 
Professional Services Agreements (Page 1) 
The Professional Services Agreements awarded during this period consist of: 
1 Design Agreement, 0 Programming/Planning Agreements, 5 Study/Other Agreements. 
 
No significant items. 
 
Construction Contracts (Page 2) 
The Construction Contracts awarded during this period consist of: 
0 New Space Contracts, 1 Remodeling Contract, 0 Site Improvement Contracts. 
 
No significant items. 
 
Report of Project Reserve Fund Activity (Page 3) 
Increases:   
None. 
 
Decreases:   
Project #20218, HTW Pipeline Replacement. 
This transfer of $130,732 provides the additional funding required to award the construction 
contract for this project.  Due to failure of this pipe, it was necessary to expedite this work.  The 
design for how this line will tie into the new HPER Mall tunnel is still being worked out so that 
portion of the work has not been included in this transfer.  Once the actual cost of the tie in is 
known, an additional transfer will be made from Project Reserve.  Our current estimate of this 
additional cost is $25,000.  The logistics of this site require that excavated materials be hauled 
away and then returned after the pipe has been installed. 
 



 

   

Gregg Buxton, Director 
January 8, 2010 
Page 2 
 
 
Report of Contingency Reserve Fund (Page 4) 
Increases:   
None.  
 
Decreases:  
None. 
 
Representatives from the University of Utah will attend the Building Board meeting to address 
any questions the Board may have. 
 
 
Sincerely, 

 
Kenneth E. Nye, Director 
Facilities Management Business Services 
 
Enclosures 
 
cc:  University of Utah Trustees 
       Mike Perez 
       Gregory L. Stauffer 



Professional Services Agreements
Awarded From December 18, 2009 to January 8, 2010

Item 

Number Project No. Project Name Firm Name Project Budget Contract Amount

Design

1 20223 Micron Engineering $26,862 $3,800

Programming/ Planning

Study/ Other

2 20210 HKS Architects $567,450 $493,000

3 20152 EMRL Meldrum Building Addition - Commissioning Total Building Comm $18,900 $18,900

4 20009 DMK Environmental Engineering Inc. $18,815,312 $10,000

5 20036 Seismic Study - 5 Buildings BHB Consulting Engineers PC $150,000 $133,000

6 20241 MJSA Architecture $45,000 $45,000

Ambulatory Care Complex Facility Study

Research Administration Building - HVAC 

Improvements

High Temperature Waterline Cogeneration System 

Emissions Testing

Replacement University Student Housing - Feasibility 

Study

Page 1



Construction Contracts

Awarded From December 18, 2009 to January 8, 2010

Item Number Project No. Project Name Firm Name Design Firm Project Budget Contract Amount

Construction - New Space

Construction - Remodeling

1 20143 Western Sheet Metal HKS Architects $2,738,800 $138,950

Construction - Site Improvement

University Hospital Inpatient Pharmacy 

Remodel - HVAC

Page 2



University Of Utah

Report Of Project Reserve Fund Activity

For the Period of December 18, 2009 to January 8, 2010

BEGINNING BALANCE 589,052.01

DECREASES TO PROJECT RESERVE FUND:

20218 HTW PIPELINE REPLACEMENT, WEST OF HPER COMPLEX (130,732.00)      Replace failing existing HTW pipe 41.80%

CURRENT BALANCE OF PROJECT RESERVE: 458,320.01

PROJECT

NUMBER PROJECT TITLE

 TRANSFER

AMOUNT 

DESCRIPTION FOR

CONTINGENCY

TRANSFER

% OF

CONST.

BUDGET

Page 3



University Of Utah

Report Of Contingency Reserve Fund Activity

For the Period of December 18, 2009 January 8, 2010

BEGINNING BALANCE 2,122,450.38

INCREASES TO CONTINGENCY RESERVE FUND

DECREASES TO CONTINGENCY RESERVE FUND

NEW CONSTRUCTION

REMODELING

ENDING BALANCE 2,122,450.38

01-00376-7000-05107

PROJECT

STATUS

 PROJECT

NUMBER DESCRIPTION

CURRENT

TRANSFERS

TOTAL 

TRANSFERS 

FROM

CONTINGENCY

% OF

CONST.

BUDGET

Page 4
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            Gary R. Herbert    

                        Governor 4110 State Office Building 
 Salt Lake City, Utah 84114 
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MEMORANDUM 
 
 
To: Utah State Building Board 
From: David G. Buxton 
Date: Jan 28, 2010 
Subject: Administrative Reports for DFCM 

 
The following is a summary of the administrative reports for DFCM. 
 
Lease Report (Pages 1 - 2) 
No significant items 
 
Architect/Engineering Agreements Awarded, 28 Agreements Issued (Pages 3 - 5) 
No significant items 
 
Construction Contracts Awarded, 25 Contracts Issued (Pages 6 - 8) 
Item #7, Univ of Utah Neuropsychiatric Institute  
Item #9, USU College of Agriculture 
Item #10, ABC Warehouse Expansion/Remodel 
These are CM/GC agreements; the balance of the construction costs will be added by future  
change orders.   
 
Report of Contingency Reserve Fund (Pages 9 - 10) 
Increases 
The increases are the result of decrease change orders or modifications, and budgeted 
contingencies.   
 
Decreases, New Construction 
Univ of Utah USTAR Neuroscience Research Center 
This transfer of $452,485 is an adjustment to the projects’ contingency budget due to receiving 
less general obligation bonds than originally budgeted for.  The Universities contingency budget 
was adjusted as well.   
 
Multi Agency Office Building 
This transfer of $139,023 covers change order #11 for various omissions and scope changes to; 
additional lighting for many pieces of existing art displayed in building, electrical for vending 
machines, add a stainless steel countertop to the cold cafeteria for the Business Enterprise  
 



 
 
 
Administrative Reports 
Page 2 
 
program, change to frosted glass from clear glass in several of the offices for privacy, and a 
scope change to replace the relief air dampers with low leakage dampers for greater energy 
savings.   
 
Report of Contingency Reserve Fund Continued (Pages 9 - 10) 
Decreases, New Construction 
Gunnison CUCF New 192 Bed Expansion  
These transfers of $245,995 covers change order #17 and #18 for omissions to replace spare 
sliding gate operator used in vehicle sally port, provide baffles at fire sprinklers, and on the fire 
fighters control panel to provide and install initial and complete programming. Also an unknown 
to replace the deaerating feedwater tank, surge tank and temp tank equipment that were 
discovered to be worn and beyond repair.  Also a return of contractor contingency to the project.       
 
Unified Lab Facility 
This transfer of $134,816 covers change order #16 for various items on the project.  These 
include scope changes, omissions, and unknowns for; repair the existing sewer main on the 
Rampton property that is required by the sewer district, additional site signage, provide silence 
mechanism in fire alarms, change the service carrier helium & hydrogen piping from copper to 
stainless steel, and to add a fence and gravel mulch for security and maintenance of the 
mechanical yard.   
 
Decreases, Remodeling 
POST Academy Remodel 
This transfer of $49,689 covers design modification and change order #10 for various unknowns 
and scope changes.  These include; replace damaged batt insulation with unfaced insulation, 
remove and replace soils in parking, smoke barriers, additional fiber to add strength to the 
concrete topping, provide boiler kill switches, existing gypcrete floor repairs and leveling, create 
a separate vestibule which required a simple heating system new ceiling fire sprinklers, lighting, 
fire alarm, and card access.   
 
USDC Boiler Replacement/Building Repairs 
This transfer of $38,443 is for change order #3 which covers an unknown to modify the main 
steam line connection at the tunnel.  This connects the new plant to the main steam line in the 
tunnel from the old plant.   
 
Report of Project Reserve Fund Activity (Pages 11 - 12) 
Increases 
These items reflect savings on projects that were transferred to Project Reserve per statute.    
Decreases 
The decrease is for the annual transfer to the DFCM Administration Budget per Legislative 
action.   
 
 
DGB:DDW: 
Attachment 
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