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4110 State Office Building
Salt Lake City, Utah 84114

Olene S. Walker Phone (801) 538-3018
Governor Fax (801) 538-3267
MEMORANDUM
To: Utah State Building Board
From: F. Keith Stepan
Date: December 3, 2003
Subject: Approval of Minutes of January 7, 2004

Attached for your review and approval are the Utah State Building Board meeting minutes from
January 7, 2004

FKS:sll

Attachment
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RoLynne Christensen VCBO Architecture
David Hart Capitol Preservation Board

On Wednesday, January 7, 2004, the Utah State Building Board held a regularly scheduled
meeting at the Utah State Capitol, Committee Room 129, Salt Lake City, Utah. Chairman
Larry Jardine called the meeting to order at 9:00am.

a APPROVAL OF MINUTES OF DECEMBER 3, 2003 ...........cccccnimmmmmmnnnnnnnnnnnnnnnns
Chair Jardine sought comments on the meeting minutes of December 3, 2003.

MOTION: Kerry Casaday moved to accept the Utah State Building Board meeting
minutes of December 3, 2003. The motion was seconded by Manuel
Torres and passed unanimously.

a ELECTION OF VICE-CHAIR.......outiiiitrrinstre s nnsss s s ssss s s s sssnns

Chair Jardine stated the Chairman is an appointed position and the Vice Chair is elected by
the Board. He sought comments on electing the Vice Chair position recently vacated.

MOTION: Kerry Casaday moved to elect Manuel Torres as Vice Chair. Manuel
Torres declined due to his location and not being able to respond
timely. Kerry Casaday withdrew his motion.

MOTION: Manuel Torres moved to elect Kerry Casaday as Vice Chair. The motion
was seconded by Katherina Holzhauser and passed unanimously.

a GOVERNOR’S BUDGET RECOMMENDATIONS........cccoirrrrssnerne e

Kenneth Nye stated Governor Walker's budget recommendations were released on
December 15 for the upcoming legislative session and were summarized in the included
memo. The capital development projects recommended by the Governor included the
Oxbow Jail, which was recommended at a much smaller amount of $729,000 to purchase
additional property, $3,474,000 for improvements, and $7 million for the purchase of the
jail. The original appraisal was for $15 million. Governor Walker requested DFCM to
contact Salt Lake County to discuss the purchase. Keith Stepan had prepared a written
proposal and is waiting for their response. The Governor also recommended the Ogden
Regional Center, which was the Building Board’s top priority after capital improvements, as
well as a first phase of funding of $50 million for the Capitol building restoration. The
Capitol building and the Oxbow Jail were recommended as general obligation bonds, and
another $102 million was recommended highways totaling $163 million in general obligation
bonds.
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Concerns have been raised regarding the general increase of the State’s debt and what is
being paid off versus new debt being authorized. The general obligation bonds being
repaid in FY2005 totaled almost $135 million, which is $25 million less than the
recommendation. Unfortunately, highway construction has increased the debt level of the
state over the last five years.

The Ogden Regional Center and the ABC Commission projects were recommended to be
funded as a lease revenue bond and would be repaid through the rent budgets of the
agencies and increased sales for ABC. The lease revenue bond recommendation totaled
approximately $17 million and approximately $41 million would be repaid in FY2005, with
approximately $23 million coming from the U of U housing Olympic revenues.

Governor Walker recommended all other funds projects recommended by the Board
excluding the Correctional Industries Expansion in Gunnison ($1,000,000) and the
Southeast ATC building in Blanding ($200,000) as they were not received in time for
consideration.

Projects with economic sense, but not recommended, will have other alternatives explored
in attempt to pursue the projects. Randa Bezzant stated the Governor raised concerns with
the State’s debt level and kept her recommendation of bonding as minimal as possible.
Utah currently has a very favorable rating which they wish to maintain.

Representative Pace stated Kent Michie recently reported several factors are considered
with a AAA bonding factor. Over the last decade, Utah has gone from being a low bond
state to a mid-high bonding state. Utah must continue to provide structural balance in order
to retain the AAA bonding rate. The Capital Facilities Sub-appropriation Committee is
frustrated with the road construction funding while dire needs exist in buildings. The
Committee hopes to encourage a better balance this year and ensure facilities are available
for the future.

Governor Walker also recommended that the few million dollars in the capital budget be
redirected to other needs. The Legislature is anticipated to make the same
recommendation causing building projects to be funded out of a bond with the exception of
capital improvements.

Mr. Nye reported Governor Walker recommended $43,977,000 for capital improvements,
which is the .9% of the replacement cost level. While the 1.1% remains in statute, the .9%
may be implemented during budget difficulties.

DFCM requested to have the general funds restored for DFCM'’s administrative budget to
manage projects, which not recommended by the Governor. DFCM was recommended to
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be funded out of project reserve and contingency funds, which only has sufficient balances
to cover one more year. This is an increasing concern within the stability of the group and
while recruiting replacement FTEs.

Keith Stepan added that the capital improvement budget of .9% is low compared to
industry, corporations and other institutions, but is comparable to other states.
Unfortunately, $200 million has been requested for capital improvements in the next year.
While the deferred maintenance needs increase, DFCM is only able to meet emergency
needs rather than scheduled needs.

a CAPITOL BUILDING RESTORATION ...t ssssss s

David Hart, Executive Director of the Capital Preservation Board, presented the Board with
details of the restoration of the Utah State Capitol regarding future expectations for the
Capitol and background on what has occurred. The presentation covered the progress,
structural/mechanical/electrical issues, the age of the Capitol, stewardship responsibilities
and the funding needs for the current year.

In 2000, the Capitol Preservation Board prepared a 20 year master plan. They also
completed a historic structures report and began the development of design guidelines and
imperatives for phase 1 and phase 2 of that master plan, which were the east and the west
building guidelines.

In 2001, the Capitol Preservation Board accomplished completing the design guidelines
and imperatives, the master plan, selecting the design team for the new east and west
buildings, and the construction manager.

Construction of the extension buildings and the parking structure took place in 2002. The
Construction Manager and Architect for the Capitol were also selected.

The Capitol Preservation Board began some demolition of various elements within the
building in 2003 in an attempt to discover the complexities within the Capitol. Over 17
design workshops were held, scope documents were developed, and pricing structures
were verified to begin procuring $10 million in long lead items such as stone, terracotta, and
historic lighting. Mr. Hart had finalized a 30% cost analysis on the project’s progress and
appeared to be on budget.

Mr. Hart highlighted events for 2004. On March 31 the Capitol Preservation Board will
receive the completed east and west buildings and begin occupancy. Mr. Hart noted the
buildings were currently on time and budget and had no change orders to date. Occupancy
of the new building will commence on April 1. The asbestos issues were greater than
anticipated. On June 1, the asbestos abatement will begin on the Archives building. The
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Capitol will close for restoration on July 30. On August 1, asbestos abatement in the
Capitol will begin, historic elements will be removed, demolition will begin on the Archives
building and excavation will occur around the building to remove all of the mechanical,
electrical and gas lines to prepare for base isolation, which will begin September 1. The
Capitol Preservation Board was hopeful the Capitol will be completed by 2007 with some
additional work taking place in 2008. The Legislative session would be held in the Capitol
in 2008.

When the Capitol was constructed, the seismic issues were not fully addressed, and the
Capitol lacks reinforcing, and the concrete strength is very poor in lateral load. During a
sizable earthquake, the Capitol would collapse and injure most of the occupants. Mr. Hart
showed an example of what would occur with the Capitol in an anticipated 7.3 earthquake.
The earthquake would move the parapet over 12 inches, but at eight inches, the building
would begin to yield and at nine inches it would collapse. The dome would move over 18 to
20 inches in this type of earthquake. The Capitol drum is extremely weak and tests have
shown the concrete strength is substantially lower than is acceptable. Over time moisture
has seeped into the dome and because of the type of sand and gravel and cement used, a
chemical reaction occurred in the dome structure which is weakening the structure. The
drum is currently the weakest part of the Capitol and is most vulnerable to collapse.
Standard seismic stabilization or shear walls would only enhance the problem. Mr. Hart
demonstrated how the Capitol would react with shear walls and the fact that it would
actually drive the forces into the top of the dome causing it to move even much more than if
shear walls didn’t exist.

The columns on the building are virtually unsupported and have no lateral load resisting
capacity and will aid the collapse. The columns around the building are segmented with no
resisting elements in between. Once they base isolate, they can epoxy to allow the
columns to withhold the load. The columns on the inside of the building are monolithic;
however, they have hollowed out the center of the column to support the third floor. In the
event of an earthquake the column would serve only as a beam and would bring down the
third and fourth floor of the Capitol.

If the building were put on base isolators, the deformation in the members would not
change and would hold vertical. He again showed a shake table which displayed what
base isolation does in a 7.2 earthquake.

Mr. Hart showed four piers holding up the rotunda and the dome which would require
excavation around the foundations and new structural foundations to be placed. They
would then place the isolators on the new foundation. Upon those, they would build 12 foot
deep structural beams which would penetrate through the existing footing and foundation
walls using post tensioning. They would then cut the existing foundations free and the
building would ride on the new super structure.
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Mr. Hart stated the Capitol's mechanical systems are basically failing and disintegrating.
The building does not meet modern codes and the only solution to resolve the problems is
to replace the entire mechanical system. The electrical system was also not originally
designed for the high level of energy being used requiring the complete electrical system to
be replaced.

Due to the aging of the Capitol, there is granite falling off of the pediments, cracks in the
terracotta and water intrusions, which is destroying the art work.

In regards to heritage, the Capitol symbolizes the freedoms and openness of government
and is the embodiment of our constitution. Our forefathers struggled for over 50 years to
build the Capitol for almost $3 million almost 100 years ago. Approximately 30,000 school
children visit the Capitol every year to understand their heritage. The stewardship of the
Capitol has been left to the citizens of Utah to save and restore for future generations.

The Capitol Preservation Board requested authorization to proceed forward with the project
and anticipated the funding would be developed each year from cash flow analysis
developed by Mr. Hart and the Construction Manager. Each fiscal year the amount
required for the project would be requested and reported to the Governor and the
Legislature. $50 million was requested each year for FY2005, FY2006, and FY2007, and
$35 million was requested for FY2008 for a total of $185 million. Furniture, artwork and
technology are expected to add an addition $13 million to the total budget.

Manuel Torres inquired about the price per square foot on the two completed wings. Mr.
Hart did not have the itemized figures since the funds included seismically upgrading and
restoring the parking structure and completing the plaza. The east plaza totaled $8 million
and the total project was $44-45 million. The square footage of the two buildings totaled
approximately 180,000sf, not including the east building parking. Mr. Hart offered to
provide itemized figures to DFCM for distribution.

Kerry Casaday asked if base isolation was used in other buildings throughout the valley.
Mr. Hart responded that it was used on the City and County Building and the Emergency
Center in Salt Lake County. San Francisco had several buildings completed with base
isolation comparable to the Capitol.

Keith Stepan stated the Capitol building is an architectural treasure and it ranks high among
the Capitols in the nation for its history, heritage and architecture. He asked Mr. Hart to
comment on the use of the east and west buildings pertaining to the transition. Mr. Hart
stated the east and west buildings would be used as swing facility when the Capitol is
vacated. The Executive branch would temporarily relocate to the east building and the
Legislative branch would relocate to the west building. Upon the Capitol’'s completion,
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some of the Executive branch would return to the Capitol along with the Senate and House
offices and Leadership, and the west building would house Legislative Research and
General Counsel, the Legislative Fiscal Analysts office and the Legislative Auditor General.
Several new committee rooms will also be built out at that time. The east building will
continue to house the cafeteria and the Auditor, Treasurer, and Attorney General.

Mr. Hart stated part of the 20 year master plan is a recommendation to analyze and study
the State Office Building with options to replace the building or upgrade the building.
Several space planning problems exist with the current building, therefore, the
recommendation may be to demolish the State Office Building and to build a third building
similar to the east and west building.

Keith Stepan stated DFCM does not have direct link to the Preservation Board, but have
some oversight and financial responsibilities. DFCM will also perform the maintenance and
address the code and building approval issues.

Colonel Craig Morgan, Utah National Guard, stated the Utah National Guard is building a
readiness center on 1700 South and 2200 West as part of an emergency operations
center. He thought there may be synergy by combining the effort of the command center
demolition into the emergency operations center. He and Mr. Hart agreed to discuss the
prospect after the meeting.

a LEGISLATIVE PREVIEW.......riiinntnns s nssssss s nnns

Some Legislators have taken an early position regarding not bonding this session with the
exception of the Capitol. This may have a significant impact on the capital budget.

Typically the Building Board and Capital Facilities Committee convene on the afternoon of
the February meeting and at this time would be able to discuss capital facilities issues. The
Legislative session begins January 19 and ends on March 3.

Mr. Nye was aware of one piece of legislation sponsored by Representative Wayne Harper
that would have a substantial impact on DFCM. The bill had not been published, but Mr.
Nye provided Representative Harper with a substantial amount of feedback regarding the
bill and was waiting for the final results. The bill would require DFCM to establish a dispute
and claims resolution process through an administrative rule. By placing itin rule, the issue
would become more flexible and could be adapted to solve problems as they occur. Mr.
Nye anticipated the bill will have some requirements regarding topics to be addressed in
the rule.

Keith Stepan added that part of the intent of the legislation is to allow the subcontractors to
have a process as well as the general contractors. This is an attempt to keep this as a
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rules issue rather than a statute requiring legislative involvement. Kenneth Nye added that
the biggest concern deals with how to resolve subcontractor issues when resolving the
ability to have access to a claims process, but it shouldn’t be left too broad.

Mr. Nye stated there have been several bills proposed to address the ability of
subcontractors to access payment bonds. From reading the bills, he got the impression
that some of the legislation’s response is to try to remove some of the technical
impediments raised in the past regarding subcontractors accessing payment bonds. Other
bills affect mechanics liens on private construction. State projects are not subject to
mechanics liens and this would not directly affect DFCM.

Mr. Nye referenced three bills that did not have text available at Board packet time. Since
then, text had become available for the Contractor Licensing Amendments sponsored by
Senator Parley Hellewell. Mr. Nye understood it dealt with changing a current ten year
requirement to be a five year requirement, which would not have a direct impact on DFCM.

Mr. Nye had been unable to reach Representative Ure about this bill regarding the sale of
real property by state agencies. There had been some concern in the past with the statute
not including requirements for state agencies in selling property. Keith Stepan added that
many agencies besides DFCM have the right to purchase and sell property, and this may
be an oversight group.

Mr. Nye stated Representative Pace publicly opened a bill file dealing with art in capital
facilities, which was currently unavailable. Representative Pace commented that last
session they had to cut a few million out of the Utah State University library and some from
Archives because they were so late in acquiring any kind of a bond. In speaking with the
agencies and institutions, it was determined to cut the 1% for the art money, which created
some controversy. Therefore, Representative Pace opened a bill file so she could control
what happened in that area. She since met with the Arts Council who expressed they were
comfortable with the current statutes, and she has abandoned the bill. Representative
Pace wished to ensure presentations were made on its value prior to discussing the capital
projects regarding the 1% for the arts. Kenneth Nye felt that this year there would be a
clear indication from the Legislature as to whether art is included in projects which would
help to clarify the problem.

Kenneth Nye stated there would be other pieces of legislation that may impact DFCM, but
at this point in time he was not aware of any other items. Keith Stepan stated DFCM would
be meeting with DAS executive leadership every morning and offered to provide updates as
the Board desired.

a MASTER PLAN FOR THE STATE CAMPUS IN BRIGHAM CITY AND NAMING OF
=0 3
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Chair Jardine stated at the last meeting, the Board discussed the master planning on the
Brigham City campus and there were some decisions that were postponed. Kenneth Nye
stated at the last meeting there was a lengthy discussion and presentation about the
master plan proposed for Brigham City at the shopping center initially anchored by Grand
Central and Albertsons. The presentation was included in the packet for reference.

Mr. Nye highlighted a few changes that occurred since the presentation. On the second
page of the narrative document, the first bullet on page two was further clarified that USU
has the ability to pursue state funding, capital improvement funding, or development
funding for their space at the building. This is the first time DFCM has dealt with the
continuing education aspects of higher education in a separate state owned building, but
did not see a reason why USU would not have the same access as any other academic
part of Higher Education.

Another change was expanded to recommend that USU space continue to be contiguous
after it exceeds the capacity of Building H. This could occur by building a new building
elsewhere on the property and then turning building H over to other state needs. Another
alternative would be to demolish a portion of the space between the Fred Meyer and the
Albertsons buildings and replace the area with a larger building that would better meet their
needs. Both of those items are in the far future when they fill their building, but should be
included as part of the master plan.

Utah State also had a former K-Mart building donated to them and the City was
encouraging them to relocate there. Mr. Nye understood that Utah State would not pursue
relocating to the K-Mart building, but would find another purpose for it.

A recommendation within the master plan indicated the Driver License office was
substantially undersized for their needs and should be expanded in the near future.
Expansion would involve taking some classroom space away from Utah State for Driver
License and replacing the space for Utah State in the Fred Meyer building. Funding to
cover the expansion of inadequate restroom space is also being recommended. Kevin
Womack stated USU was pleased with the changes and were committed to staying in the
Fred Meyer facility. Chair Jardine sought a motion on the master plan.

MOTION: Katherina Holzhauser moved to approve the Brigham City master plan
as presented. The motion was seconded by Darren Mansell and passed
unanimously.

Kenneth Nye stated Higher Education buildings typically are named through the Higher
Education process. In this case, the property is actually owned by DFCM as opposed to
Higher Education. The Building Board has a rule that whatever entity holds title to the
building will then have the ability to decide upon a name. Buildings owned by DFCM
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should have the Building Board approve any naming request for the building. USU
requested naming the building after the donor of the K-Mart building as part of the donation
agreement. Kevin Womack, Utah State University, provided further explanation and
background regarding honorary donor. USU’s criteria for naming a building indicated they
needed to be a significant donor. Since USU elected to not use the K-Mart building, they
needed to name the Brigham City building after the donor.

Mr. Womack stated the donor, Milton P. Miller, was born in 1918 as a child of Russian
immigrants. He married his wife in 1949 and had two children. Mr. Miller was a real estate
attorney by trade, which is how he became involved in property investments of which he
made significant investments in K-Mart properties across the country. After his death, Mrs.
Miller liquidated the assets and chose to make the K-Mart building a donation for an
educational purpose. Mr. Miller felt education was an extremely important component in his
life and was a supporter of Higher Education.

Kenneth Nye reiterated the Building Board held authority for naming the building and the
request fit into the Building Board’s rule.

MOTION: Darren Mansell moved to rename the Fred Meyer building to the Utah
State University Milton P. Miller Continuing Education Facility. The
motion was seconded by Katherina Holzhauser and passed
unanimously.

a REALLOCATION OF CAPITOL IMPROVEMENT FUNDS..........ccccconinrrrnnnnnnen

Kent Beers stated DFCM recommended the Building Board reallocate FY2004 capital
improvement funding for the following projects including $700,000 to the University of Utah
to address Life Safety Issues at the Huntsman Center; $163,000 to Southern Utah
University for the design, asbestos abatement and interior demolition of the Old Main
Building; $300,000 to the Brigham City Education Center to expand restrooms and
construct replacement classrooms for USU and remodel office space for the Drivers
License Division; and $39,000 to DFCM to hire a consultant to update the State’s design
standards.

Mr. Beers stated in FY2004, the Building Board authorized $1,202,000 in improvement
funding to upgrade the HVAC and fire sprinkling system at the Public Safety POST
Academy. Subsequently, the Department of Public Safety has sought to relocate its POST
operations to a new location on the Salt Lake Community College Campus. As a result,
DFCM recommended the HVAC and fire sprinkling system project be postponed until a new
use for the POST Academy Building is determined.
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At the University of Utah, the Huntsman Center has an existing 35 year old fire alarm
system that is failing and needs to be upgraded. A fire sprinkler system needs to be added
to bring it into compliance with current fire and life safety codes and ADA alarm
requirements. The $700,000 in funding from the State will augment funds from the
University to complete this project. The total of the upgrade including U of U funds would
total $1 million.

Back in FY2002, the Board was directed to authorize capital improvement money of $1.5
million at Southern Utah University to upgrade the Old Main Building seismically and to
seismically upgrade the Braithwaite building for another $1.5 million. However, during
planning, both buildings were determined to be in need of a complete HVAC and electrical
upgrade which should be done in conjunction with the seismic upgrade. Because the
University did not want both buildings out of commission at the same time, the Board
transferred funds assigned to the Old Main project to the Braithwaite project with the
understanding that additional funding would be obtained for the Old Main project after the
Braithwaite project was completed. The Braithwaite project is now completed and the
University is ready for DFCM to proceed with the Old Main project. University officials
desire to have the Old Main renovation completed by July 15, 2005. In order to meet this
schedule, it is necessary to move forward immediately with the design, asbestos abatement
and interior demolition. DFCM recommended that $163,000 be transferred, with funding for
construction to be requested in the FY 2005 capital improvement cycle. The SUU will
return to the Building Board in May with its FY2005 request and will have a very good
estimate of the construction dollars needed to complete the project.

The Brigham City Education Center has a need to expand the Driver License office. USU
currently occupies the space needed for the expansion of Driver License and consequently,
DFCM wished to build two classrooms in the Miller Education Center and expand the
restrooms in for Utah State University. This move will vacate the space next to the Driver
License and allow them to expand the Driver License division office.

Lastly, the DFCM Design Standards were completed several years ago. Recent changes
to the building code, fire code and improvements to materials and technologies have
rendered the current standards obsolete. DFCM wished for $39,000 to upgrade those
standards. Selection of a consultant would be done through a selection process.

Steve Bankhead wondered if the Huntsman Center could raise private funds for their
project so that these funds could be used for projects that do not get funded by the
Legislature. Keith Stepan stated the University has come up with a good portion by raising
$300,000. The Board previously made an agreement to have DFCM involved in the
process and the University finally had funds available for the project. Kenneth Nye added
that DFCM couldn’t use capital improvement money to address capital development issues.
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Kerry Casaday asked if the $163,000 would be part of the $2,432,000 allocated for the Old
main buildings remodel and seismic upgrade. Kent Beers responded it would and in
August of 2003, the Building Board authorized $143,000 to the Old Main project so they
could proceed with design. The necessary funds were available for the Value Based
Selection in the selection of a designer, if the Board chose not to move on this item.

Chair Jardine sought a motion on the reallocation of capital improvement funds.

MOTION: Cyndi Gilbert moved approval of the reallocation of the capital
improvement funds as reviewed. The motion was seconded by Kerry
Casaday and passed unanimously.

Q DELEGATION OF PROJECTS TO THE U OF U AND USU .......ccccoiinmerininnnnn

Keith Stepan stated DFCM has authority to delegate projects to the University of Utah and
Utah State University for project management. DFCM asked the Board to consider
authorizing delegating projects at the University of Utah Chemistry Gauss Haus and the
Utah State University Recital Hall. Mr. Stepan wished to table the USU remodeling for
expansion in Brigham City until USU and DFCM have a final program and understanding of
the financial approach to the project.

The University of Utah Chemistry Gauss Haus was approved by the Legislature in 2002,
with a smaller scope of $1.5 million. As programming got underway, they saw the realities
needed for future technology, and increased the program to $7.6 million which exceeds the
limit level of delegated projects of $5 million allowed to the University of Utah. DFCM
wished to make an exception and ask the Board to approve delegation based on the
University already being heavily involved in the programming and management. This
project is on the other funds list recommended by the Board and will return to the
Legislature at the $7.6 million level. The delegation would be based on receiving
Legislative approval of the project.

Darren Mansell expressed concern with the project being a $5.5 million difference. Mike
Perez, University of Utah, responded Ron Pugmire, Associate Vice President for Research,
explained to the Building Board in October 2003 meeting that when the budget was created
at $1.5 million in 2001-2002, the technology needs were not as great. Since that time, 50%
of the project is being funded by NIH grants and 50% by research money from the
University. During programming, the scope increased and stricter environmental controls
became apparent. A potential increase for O&M did exist.

Kenneth Nye stated two issues were associated with the project, including one dealing with
approval of the project itself, which received legislature approval at a lower scope in 2002.
The University has been very upfront in the growth in the size of the project and has
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chosen to return to the approval process because of the substantial change in the size.
The second issue relates to project management. DFCM currently has an agreement in
place allowing the University of Utah to manage their projects less than $5 million, and
DFCM to manage projects over $5 million. There is the ability to allow exceptions to grant
the University of Utah authorization to manage projects over $5 million with Board approval.
Potential O&M increases were presented in the October meeting. The request for O&M
has increased in size, but there is no requirement to fund it. The legislature would take
action on the O&M when the building is ready to occupy.

Cyndi Gilbert felt it would be somewhat disingenuous for DFCM to manage the project if the
funds were coming from national grants and the University of Utah.

MOTION: Steve Bankhead moved to approve the delegation of the Chemistry
Gauss Haus to the University of Utah. The motion was seconded by
Cyndi Gilbert and passed unanimously.

Kevin Walthers stated the request for operations and maintenance funds is a multi-step
process. The Legislative Fiscal Analyst’s office tries to determine how much Enrollment
and Growth (E&G) activity will be taking place in the building and then will recommend the
University request that amount for approval for O&M.

Cyndi Gilbert felt other funds were basically requested through larger institutions,
specifically the University of Utah and Utah State University. She asked if DFCM had
standards to help keep the O&M with the other institutions that did not have the ability to
raise additional funds. Kevin Walthers stated some institutions can raise money more
easily, sometimes receive criticism if they cannot raise funds for every project. He felt the
Higher Education committee considered donated buildings when reviewing O&M requests,
which is a difficult issue since O&M funds are not adjusted for inflation. Ms. Gilbert felt the
Board should pay attention to this issue.

Keith Stepan stated the Utah State University requested delegation of the Recital Hall. The
project was approved by the Legislature approximately 10 years ago, and they have since
been working on completion of the funding and getting the donations of approximately
$8,340,000. DFCM wished to delegate the project at the request of USU.

MOTION: Steve Bankhead moved to delegate the Utah State University Recital
Hall to Utah State University. The project was seconded by Manuel
Torres and passed unanimously.

Chair Jardine sought a motion to table the request for delegation of the Utah State
University remodeling for expansion in Brigham City.
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MOTION: Manuel Torres moved to table the request for delegation of the Utah
State University remodeling for expansion in Brigham City. The motion
was seconded by Katherina Holzhauser and passed unanimously.

Q ADMINISTRATIVE REPORTS FOR UNIVERSITY OF UTAH .......ccccociiiiiinnennae

Mike Perez, Utah State University, reported for the period of November 14 to December 17,
2003. There were two new A/E contracts awarded for the period including one for the
South Jordan Medical Clinic to MHTN Architects and one to Cooper Roberts Simonsen
Architects for the RMCOEH Conversion to Research Administration.

Darren Mansell asked if the South Jordan Medical Clinic was a build-out. Mr. Perez
responded it was and it is a leased space and they are adding ten examination rooms, a
small pharmacy, and a nurse’s station. The contract amount was for the architect only.

MOTION: Steve Bankhead moved to approve the administrative report for the
University of Utah. The motion was seconded by Cyndi Gilbert and
passed unanimously.

Darren Mansell stated during the same period he also bid out a build-out on a medical
complex and his design fee was 3% lower than the University of Utah’s contract from the
same standard of architectural firm. He felt that because the state does not bid, they pay
more.

There was no report available for Utah State University.

Kenneth Nye commented he had asked for the University of Utah and Utah State University
to begin including an executive summary describing the major issues in the report.

Q ADMINISTRATIVE REPORTS FOR DFCM........cccociimiimrrnre e snnennns

Keith Stepan referenced the lease report and stated a difficult lease was settled in Park
City. There were seven agreements with A/E firms and 61 construction contracts issued.
He also referenced the contingency reserve fund, which will fund DFCM over the next year.

Q O I o |

Keith Stepan stated DFCM intended to bring the Board a final report on Value Based
Selection and a review for approval of the changes that would be made through the
process. The project has been a bigger job than anticipated and will be presented at the
February meeting. This will still be in time for legislative review.

Chair Jardine sought committee members for three VBS projects.
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Larry Jardine will serve on the Parks and Recreation Willard Bay Recreation Facility
Improvements selection committee on February 4 and 9, 2004.

Kerry Casaday will serve on the selection committee for the Southern Utah University Old
Main building remodel and seismic upgrade on January 21 and 28, 2004.

Steve Bankhead will serve on the selection committee for UDOT Region One office
expansion (A/E selection) on January 22 and 28, 2004.

The next Utah State Building Board meeting will be held at the Department of Alcoholic
Beverage Control on February 4, 2004. The Board will tour the facility after the meeting
and then meet with the Capital Facilities Sub-appropriation Committee in the afternoon.

Kenneth Nye stated each year DFCM publishes the Board’s five year building program as a
formal document. It is currently at the printer and the Board should expect to receive it in
the mail later the next week. The book is currently available on the Building Board’s web
site.

a ADJOURNMENT ... oo s s s s s s s s s s s s s s s s s s s s s s s s s s s s s s e s s s s e s e e e s s s e s s s e s e s esnssssnns

MOTION: Cyndi Gilbert moved to adjourn at 10:57am. The motion was seconded
by Steve Bankhead and passed unanimously.

Minutes prepared by: Shannon Lofgreen
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MEMORANDUM
To: Utah State Building Board
From: F. Keith Stepan
Date: February 4, 2004
Subject: Legislative Update

DFCM will discuss the status of budget actions and legislation that have occurred or are
anticipated. Those that were known at the time this memo was prepared are summarized below.

Capital Budget:

In its first committee meeting on January 22, the Capital Facilities and Administrative Services
Appropriations Subcommittee adopted several guiding principles for their deliberations this
session. One of those principles was that the amount of new general obligation bonds for
buildings should not exceed the amount that will be paid off ($64,000,000) and that they would
explore alternative methods of funding the Capitol Building Renovation so that it would not
apply against this limit. Another principle was that they would do everything they could to
preserve the State’s AAA bond rating, keep debt short term and pursue debt opportunities while
interest rates are low. The third principle adopted was to address general obligation bonds and
lease revenue bonds in separate bills. While no motion was adopted, the subcommittee also
discussed that the amount of lease revenue bonds for state entities that will be repaid is $17.9
million.

While the subcommittee discussed the importance of the capital improvement funding, no clear
statement has yet been made regarding the level of funding that will be appropriated. There are
indications, however, that capital improvements will be funded at the 0.9% level allowed when
the State is in budget difficulty. This formula is 0.9% of the replacement value of state facilities
excluding auxiliary facilities. This would provide funding of $43,977,000. If the full 1.1%
funding were provided, this would amount to $53,750,000.

Under the current schedule for subcommittee meetings, the Building Board will meet with the
subcommittee on February 4 which is the same day as the Board meeting. That meeting is
scheduled from 2:00 to 5:00 in room 403 of the State Capitol Building. The Legislative Fiscal
Analyst’s capital budget recommendations will be presented at that meeting and will not be
released until shortly before the meeting. The current schedule also indicates that DFCM’s
operating budgets and the Percent For Art program will be discussed in that meeting.

DFCM is aware of two additional “Other Funds” projects that will be presented to the
Legislature that have not been discussed with the Board. In its meeting on January 16, the Board
of Regents approved the following two projects to be pursued in this legislative session.



Purchase of Board of Regents Building

In 2001, the Board of Regents purchased the majority of the space it is currently occupying in its
new building in Gateway. The purchase was financed through a revenue bond issued through the
higher education student loan program. The level of debt authorized by the Legislature at that
time was insufficient to purchase all of the space needed. The current proposal is to purchase
first two floors and mezzanine which is the balance of this building, much of which is already
being leased by the Board of Regents. Financing of the purchase cost of $3.6 million would
occur in the same manner as the original transaction.

Purchase of SLCC Metro Campus

Several years ago, Salt Lake Community College entered into a long-term lease for a building at
115 South Main in Salt Lake City. A number of problems then arose regarding the condition of
this building as well as several other legal difficulties with the owner. SLCC believes that the
best solution available to them at this time is to purchase the building to eliminate the current
lease obligation. DFCM understands that the terms of the transaction require that the seller make
a substantial investment to upgrade the condition of the building.

Operating Budgets:

DFCM is not currently aware of any consideration to significantly change its operating budgets
from the levels and funding sources approved for the current year. This would mean that
DFCM’s administrative budget would be funded from a combination of capital improvement
funds and excess balances in the Project Reserve and Contingency Reserve.

Legislation:
Of the legislation that was available at the time this information was prepared, the following bills

appear to have the potential of significantly impacting the Board or DFCM. Legislative actions
taken through January 22 are noted. If no legislative action is noted, the bill has not yet received
any action other than being introduced. Other legislation that comes to light before the Board
meeting will be presented at the meeting.

HB 30 — Amendments to Administrative Services Rate Committee, Rep. David Clark

This bill clarifies the process for review and approval of rates charged by internal service funds.
It also requires that a market analysis of rates be completed by July 1, 2005. DFCM’s Facilities
Management program is an internal service fund and would be affected by these requirements.
The House has passed this bill and it is now being considered by the Senate.

HB 173 — Liability Insurance for Contractors — Monitoring System, Rep. Michael Morley

This bill expands the responsibility of the Division of Occupational and Professional Licensing
(DOPL) to include monitoring compliance with insurance requirements associated with
contractor licenses. It also requires insurers to report monthly to DOPL regarding the status of
contractors’ comprehensive general liability insurance policies. Failure to maintain required
insurance would be grounds for suspension or revocation of licensure.

HB 205 — State Settlement Agreements Amendments, Rep. Wayne Harper

This bill exempts settlements of claims resolved under DFCM’s internal dispute resolution
processes from requirements for Governor’s and legislative approvals. This bill is associated
with HB 217.




HB 215 — Uniform Building Standards Amendments, Rep. Stuart Adams
This bill requires DOPL to adopt building codes for energy conservation, fuel gas, and one and
two family residential construction.

HB 217 — Changes to DFCM Contract Procedures and Requirements, Rep. Wayne Harper

This bill requires DFCM to establish through administrative rules a claims and dispute resolution
process for contractors, subcontractors and other entities involved with contracts under DFCM’s
procurement authority. The bill identifies items that must be addressed in this rule and requires
that the proposed rule be presented to the Government Operations Interim Committee for its
review and comment by August 31, 2004. The rule will set requirements that must be met in
order for a claim to be submitted into the process and the options that are available for appeal.
The bill also sets maximum time periods for resolution of the claim and states that a decision
under this process stands unless property appealed. The bill also specifies some provisions that
must be addressed in DFCM’s construction contracts. Most of these provisions are already
addressed in DFCM’s contracts and this portion of the bill is not expected to make any
substantive changes. DFCM has been working with Representative Harper along with Rep.
Stephen Clark to develop a bill that is workable from DFCM’s perspective.

HB 226 — Legislative Approval of Capital Projects, Rep. David Ure

Several years ago, Rep. Gerry Adair carried legislation that gave the Building Board the
authority to approve projects that do not include state funds in the design and construction of the
project or the operations and maintenance and capital improvements of the resulting facility.
That bill did not define what constitutes “state funds”. HB 226 provides a definition of “state
funds” that includes all funds held or controlled by a state agency or institution except for
“monies donated for a specific capital development project.” This definition is so tight that
DFCM does not believe that any projects for state entities would ever qualify for approval by the
Building Board. As a result, these projects would need to go to the Legislature for approval.
The only projects that the Building Board would be able to approve would be requests by non-
state entities to construct a building on state property with their funds.

HB 228 — Sale, Exchange or Donation of Real Property by State Agencies, Rep. David Ure

This bill establishes a number of process and approval requirements for the disposition of real
property by DFCM, UDOT, and the Department of Natural Resources. This includes process
requirements that DFCM already follows in virtually all property dispositions such as public
notice and obtaining an impartial appraisal. It requires that property be sold for not less than
95% of the appraised value. It gives the Building Board the authority to approve sales at less
than 95% of appraised value if no one is willing to pay that price. It requires that DFCM deposit
proceeds from its sales into the General Fund. The bill also requires that all sales, exchanges and
donations of property with an appraised value greater than $100,000 be approved by the
Governor. If the appraised value is greater than $500,000, it must be reviewed with the
Legislative Management Committee and if greater than $1,000,000, it must be approved by the
Legislature in a general or special session. DFCM has a number of concerns with how the bill is
worded that it is attempting to resolve with the Legislature.

SB 15 — Carryover of Authorized Capital Outlay Amendments, Sen. Beverly Evans
Current statutes require the Legislature to authorize the level of capital outlay for internal service
funds. This bill provides that these authorizations lapse at the end of the fiscal year.

FKS:KEN:sll
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Governor Fax (801) 538-3267
MEMORANDUM
To: Utah State Building Board
From: F. Keith Stepan
Date: February 4, 2004
Subject: Additional “Other Funds” Projects for USU
Recommendation:

DFCM recommends that the Board include these projects requested by Utah State University to
its recommendations for “Other Funds” projects.

Background:
At the October hearing for “Other Funds” projects, USU provided general information regarding

this request but was not able to provide sufficient clarity regarding the scope of the project for
the Board to take action. USU was asked to return to the Board after it had resolved the scope of
the project that would be pursued.

USU has since had a number of internal discussions to resolve the scope of work that would be
pursued along with the funding sources. The results of this effort are described in the attached
summary provided by USU. This request can be summarized in the following two components.

Romney Stadium Renovation and Nelson Fieldhouse Expansion

The first component would be financed through the issuance of revenue bonds. It would include
a renovation of Romney Stadium to address life safety, sanitation and other code problems as
well as replace the turf. It would also include a minor expansion of the Nelson Fieldhouse
Aerobic Facility by approximately 2,700 square feet. The total cost of this project would be $9
million.

Romney Stadium Team Building Replacement
The second component would be funded through donations. It would replace the Stadium Team
Building at the north end of Romney Stadium. The estimated cost of this project is $10 million.

No state funds will be requested for operations and maintenance of any of these projects.

This request was not presented to the Building Board in January because of USU’s desire to first
obtain the approval of its Board of Trustees and the Board of Regents. The USU Board of
Trustees approved the project on January 7 and the Board of Regents approved it on January 16.
FKS:KEN:sll
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Other Funded Projects at Utah State University

Descriptions — 9 January 2004

Romney Stadium Life Safety, Sanitation and Code Renovation Project

This project will involve the renovation, or complete demolition and
reconstruction, of the press box, concessions and restrooms on the west side of
Romney Stadium that are all contained within the west grand stands. The press
box is seismically deficient and ADA non-compliant. The west side sanitary
facilities also have a sewer system that does not drain properly, which does not
allow the restrooms to be utilized. This situation has created the need to use
porta-pottys that are placed uncomfortably close to the concession stands, due to
a lack of room on the promenade under the stands. In addition, the restrooms on
the east side of the stadium are insufficient and there are pedestrian traffic
problems that need to be addressed.

This project will consist of structurally upgrading the press box structure to
bring it into seismic code compliance and also allow the eventual construction of
spectator sky boxes and a cantilevered structure to cover premium seating (the
sky boxes and premium seating would be constructed at a later date using
private donations). An elevator will be installed within the structure and in all
other ways be brought into ADA compliance. The west side sewer system will
also be either renovated or redone to allow the restrooms to function properly
and eliminate the need for porta-pottys. The east side restrooms will be
improved and the number increased to accommodate the demand, and the
pedestrian entrance and egress difficulties will be addressed.

The total project cost will be $7,750,000.

Romney Stadium Turf Replacement

The sod in Romney Stadium is to be replaced by an artificial playing
surface. Large areas of the sod within the stadium require extreme amounts of
water in addition to significant maintenance efforts and yet still remain brown. An
artificial playing surface would eliminate the need to irrigate and much of the
maintenance effort, in addition to opening the field up to student intramural and
recreational sports use.

The total project cost will be $750,000.



Nelson Field House Aerobic Facilities Expansion

The recently renovated mezzanine of the Nelson Field House, which is
now a top class aerobic work out facility, will be expanded by 50 percent
(approximately 2,700 square feet) to accommodate additional aerobic exercise
equipment. This additional space will be to the south of the existing mezzanine
and over a section of the track.

The total project cost will be $500,000.

The above three projects will be funded through the proceeds of a parity bond,
which is essentially a “refinancing” of the stadium/spectrum bond. This bond will
be retired through already existing student fees. No state O&M dollars are being
requested for any of these projects.

Stadium Team Building

This is a proposed project that would involve the demolition of the 9,600
gsf locker room at the north end of Romney Stadium and construction of a new
50,000 gsf complex. The new building would include locker rooms for home and
visiting teams, a weight room, training room, football coaching offices, film room,
meeting rooms, hall of fame, equipment room, and social banquet rooms.
Private donations are funding this project, which will enable the athletics
department to better fulfill its primary mission and provide enhanced training
facilities for over 300 student athletes. The anticipated cost of the new building is
$10,000,000. No state support is requested.
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4110 State Office Building
Salt Lake City, Utah 84114

Olene S. Walker Phone (801) 538-3018
Governor Fax (801) 538-3267
MEMORANDUM
To: Utah State Building Board
From: F. Keith Stepan
Date: February 4, 2004
Subject: Amendments to Procurement Rules R23-1 and R23-2
Recommendation:

DFCM recommends that the Board review and, if satisfied, approve the proposed amendments to
DFCM’s procurement rules for construction (R23-1) and architect-engineer services (R23-2).

Background:
As was discussed in the December 2003 Board meeting, a substantial review of DFCM’s

procedures for the procurement of construction and architect-engineer services was conducted
last fall. The review committees included representatives of private construction and architect-
engineer firms and associations along with legislators, Building Board members and DFCM
staff. The recommendations from these committees were presented to the Board in December.
The Board gave conceptual approval with the expectation that DFCM would return in a
subsequent meeting with any amendments to its procurement rules that were necessary to
implement the recommendations.

DFCM has reviewed its procurement rules and proposes the amendments noted in the attached
documents. The full text of both rules is included to aid in understanding the context of the
proposed amendments. Proposed new text is underscored. Text that is proposed to be deleted is
bracketed and stricken through. A summary of the proposed amendments follows. Please note
that the term used in the rule for the “low bid” method is “competitive sealed bidding” and the
term used for the “Value Based Selection” (VBS) method is “competitive sealed proposals.”
These terms are used in order to be consistent with the procurement statutes that the rules
implement.

Amendments to R23-1. Procurement of Construction

1. Standard Selection Methods — Amendments are proposed to state that the competitive
sealed bidding method and the multi-step sealed bidding method are the standard
procurement methods for construction that is accomplished through the design-bid-build
method of construction contract management although the director may authorize the use
of the competitive sealed proposals method when warranted by unique circumstances.
Amendments are also proposed to state that the competitive sealed proposals method is
the standard procurement method for the procurement of a construction manager under
the construction manager/general contractor method of construction contract



management. The rule already required that the competitive sealed proposals method be
used for procuring a design/build team. These amendments are contained in lines 52
through 66 on page 2 and lines 323 through 355 on pages 8 and 9.

Confidentiality of Past Performance and Reference Information — Amendments are
proposed to clarify the confidentiality of this information. The proposed amendments
clarify that the confidentiality extends to information related to past performance in
addition to references. They also identify parties that may receive this information.
These amendments are contained in lines 301 through 303 on page 7 and lines 401
through 413 on page 10.

Scoring of Proposals — Amendments are proposed on lines 466 through 470 on page 11
regarding the formal scoring of proposals in the selection process.

Selecting the Method of Construction Contracting — Amendments are proposed on lines
618 through 628 on page 15 to provide that the design-bid-build method is the standard
construction contracting method for contracts under $1,500,000 and construction
manager/general contractor is the standard method for contracts over $1,500,000. The
director must document his approval of a contracting method that deviates from this
guideline.

Descriptions of Construction Contracting Methods — Amendments are proposed on lines
637 through 684 on pages 15 and 16 to simplify and clarify the descriptions of
construction contracting methods typically used by DFCM. This section is descriptive in
nature and does not constrain DFCM from modifying the methods described or using
alternative methods that are not described.

Other Technical Corrections and Clarifications — Several other amendments are proposed
to provide technical corrections or clarifications throughout the rule. The most
substantive of these amendments is the clarification that a modified competitive sealed
proposals method may be used for small procurements that do not require a public notice.
This amendment is contained in lines 511 through 515 on page 12.

Amendments to R23-2. Procurement of Architect-Engineer Services

I.

Confidentiality of Past Performance and Reference Information — Amendments are
proposed to clarify the confidentiality of this information. The proposed amendments
clarify that the confidentiality extends to information related to past performance in
addition to references. They also identify parties that may receive this information.
These amendments are contained in lines 95 through 106 on page 3 and lines 146 through
153 on page 4.

Selection Criteria — Several amendments are proposed in lines 119 through 125 on page 3
to clarify the criteria to be used in selections.



3. Other Technical Corrections and Clarifications — Several other amendments are proposed
to provide technical corrections or clarifications throughout the rule. None of these
amendments make a substantive change in the rule.

FKS:KEN:sll
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Proposed Amendments
January 23, 2004

R23. Administrative Services, Facilities Construction and Management.
R23-1. Procurement of Construction.
R23-1-1. Purpose and Authority.

(1) In accordance with Subsection 63-56-14(2), this rule establishes procedures for the
procurement of construction by the Division.

(2) The statutory provisions governing the procurement of construction by the Division are
contained in Title 63, Chapter 56 and Title 63A, Chapter 5.

R23-1-2. Definitions.

(1) Except as otherwise stated in this rule, terms used in this rule are defined in Section 63-
56-5.

(2) In addition:

(a) "Acceptable Bid Security" means a bid bond meeting the requirements of Subsection
R23-1-40(4).

(b) "Board" means the State Building Board established pursuant to Section 63A-5-101.

(c) "Cost Data" means factual information concerning the cost of labor, material, overhead,
and other cost elements which are expected to be incurred or which have been actually incurred by
the contractor in performing the contract.

(d) "Director" means the Director of the Division, including, unless otherwise stated, his
duly authorized designee.

(e) "Division" means the Division of Facilities Construction and Management established
pursuant to Section 63A-5-201.

(f) "Established Market Price" means a current price, established in the usual and ordinary
course of trade between buyers and sellers, which can be substantiated from sources independent of
the manufacturer or supplier.

(g) "Price Data" means factual information concerning prices for supplies, services, or
construction substantially identical to those being procured. Prices in this definition refer to offered
or proposed selling prices and includes data relevant to both prime and subcontract prices.

(h) "Procuring Agencies" means, individually or collectively, the state, the Division, the
owner and the using agency.

(1) "Products" means and includes materials, systems and equipment.

(j) "Proprietary Specification" means a specification which uses a brand name to describe
the standard of quality, performance, and other characteristics needed to meet the procuring
agencies' requirements or which is written in such a manner that restricts the procurement to one
brand.

(k) "Public Notice" means the notice that is publicized pursuant to this rule to notify
contractors of Invitations For Bids and Requests For Proposals.

(I) "Specification" means any description of the physical, functional or performance
characteristics of a supply or construction item. It may include requirements for inspecting, testing,
or preparing a supply or construction item for delivery or use.

(m) "State" means the State of Utah.
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(n) "Subcontractor" means any person who has a contract with any person other than the
procuring agency to perform any portion of the work on a project.

(o) "Using Agency" means any state agency or any political subdivision of the state which
utilizes any services or construction procured under these rules.

(p) "Work" means the furnishing of labor or materials, or both.

R23-1-5. Competitive Sealed Bidding.

(1) Use. Competitive sealed bidding, which includes multi-step sealed bidding, [may] shall
be used for the procurement of construction if the design-bid-build method of construction contract
management described in Subsection R23-1-45(5)(b) is used unless a determination is made by the
Director in accordance with Subsection R23-1-115(1)(c) that the competitive sealed proposals
procurement method should be used. [+

(a)-the-contractis-expected-to-cost-$250.000-or Jess:

(2) Public Notice of Invitations For Bids.

(a) Public notice of Invitations For Bids shall be publicized electronically on the Internet;
and may be publicized in any or all of the following as determined appropriate:

(1) In a newspaper having general circulation in the area in which the project is located;

(i1) In appropriate trade publications;

(iii) In a newspaper having general circulation in the state;

(iv) By any other method determined appropriate.

(b) A copy of'the public notice shall be available for public inspection at the principal office
of the Division in Salt Lake City, Utah.

(3) Content of the Public Notice. The public notice of Invitation For Bids shall include the
following:

(a) The closing time and date for the submission of bids;

(b) The location to which bids are to be delivered,

(c) Directions for obtaining the bidding documents;

(d) A brief description of the project;

(e) Notice of any mandatory pre-bid meetings.

(4) Bidding Time. Bidding time is the period of time between the date of the first
publication of the public notice and the final date and time set for the receipt of bids by the Division.
Bidding time shall be set to provide bidders with reasonable time to prepare their bids and shall be
not less than ten calendar days, unless a shorter time is deemed necessary for a particular project as
determined in writing by the Director.
(5) Proposal Form. The bidding documents for an Invitation For Bids shall include a
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proposal form having a space in which the bid prices shall be inserted and which the bidder shall
sign and submit along with all other required documents and materials.

(6) Addenda to the Bidding Documents.

(a) Addenda shall be distributed or otherwise made available to all entities known to have
obtained the bidding documents.

(b) Addenda shall be distributed or otherwise made available within a reasonable time to
allow all prospective bidders to consider them in preparing bids. If the time set for the final receipt
of bids will not permit appropriate consideration, the bidding time shall be extended to allow proper
consideration of the addenda.

(7) Pre-Opening Modification or Withdrawal of Bids.

(a) Bids may be modified or withdrawn by the bidder by written notice delivered to the
location designated in the public notice where bids are to be delivered prior to the time set for the
opening of bids.

(b) Bid security, if any, shall be returned to the bidder when withdrawal of the bid is
permitted.

(c) All documents relating to the modification or withdrawal of bids shall be made a part of
the appropriate project file.

(8) Late Bids, Late Withdrawals, and Late Modifications. Any bid, withdrawal of bid, or
modification of bid received after the time and date set for the submission of bids at the location
designated in the notice shall be deemed to be late and shall not be considered, unless it is the only
bid received in which case it may be considered.

(9) Receipt, Opening, and Recording of Bids.

(a) Upon receipt, all bids and modifications shall be stored in a secure place until the time
for bid opening.

(b) Bids and modifications shall be opened publicly, in the presence of one or more
witnesses, at the time and place designated in the notice. The names of the bidders, the bid price,
and other information deemed appropriate by the Director shall be read aloud or otherwise made
available to the public. After the bid opening, the bids shall be tabulated or a bid abstract made.
The opened bids shall be available for public inspection.

(10) Mistakes in Bids.

(a) If a mistake is attributable to an error in judgment, the bid may not be corrected. Bid
correction or withdrawal by reason of an inadvertent, nonjudgmental mistake is permissible but only
at the discretion of the Director and only to the extent it is not contrary to the interest of the
procuring agencies or the fair treatment of other bidders.

(b) When it appears from a review of the bid that a mistake may have been made, the
Director may request the bidder to confirm the bid in writing. Situations in which confirmation may
be requested include obvious, apparent errors on the face of the bid or a bid substantially lower than
the other bids submitted.

(c) This subsection sets forth procedures to be applied in three situations described below in
which mistakes in bids are discovered after opening but before award.

(1) Minor formalities are matters which, in the discretion of the Director, are of form rather
than substance evident from the bid document, or insignificant mistakes that can be waived or
corrected without prejudice to other bidders and with respect to which, in the Director's discretion,
the effect on price, quantity, quality, delivery, or contractual conditions is not or will not be
significant. The Director, in his sole discretion, may waive minor formalities or allow the bidder to

3
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correct them depending on which is in the best interest of the procuring agencies. Examples include
the failure of a bidder to:

(A) Sign the bid, but only if the unsigned bid is accompanied by other material indicating
the bidder's intent to be bound;

(B) Acknowledge receipt of any addenda to the Invitation For Bids, but only if it is clear
from the bid that the bidder received the addenda and intended to be bound by its terms; the addenda
involved had a negligible effect on price, quantity, quality, or delivery; or the bidder acknowledged
receipt of the addenda at the bid opening.

(i1) Ifthe Director determines that the mistake and the intended bid are clearly evident on the
face of the bid document, the bid shall be corrected to the intended bid and may not be withdrawn.
Examples of mistakes that may be clearly evident on the face of the bid document are typographical
errors, errors in extending unit prices, transposition errors, and arithmetical errors.

(ii1) A bidder may be permitted to withdraw a low bid if the Director determines a mistake is
clearly evident on the face of the bid document but the intended amount of the bid is not similarly
evident, or the bidder submits to the Division proof which, in the Director's judgment, demonstrates
that a mistake was made.

(d) No bidder shall be allowed to correct a mistake or withdraw a bid because of a mistake
discovered after award of the contract; provided, that mistakes of the types described in this
Subsection (10) may be corrected or the award of the contract canceled if the Director determines
that correction or cancellation will not prejudice the interests of the procuring agencies or fair
competition.

(e) The Director shall approve or deny in writing all requests to correct or withdraw a bid.

(11) Bid Evaluation and Award. Except as provided in the following sentence, the contract
is to be awarded to the lowest responsible and responsive bidder whose bid meets the requirements
and criteria set forth in the bidding documents and no bid shall be evaluated for any requirements or
criteria that are not disclosed in the bidding documents. A reciprocal preference shall be granted to a
resident contractor if the provisions of Section 63-56-20.6 are met.

(12) Cancellation of Invitations For Bids; Rejection Of Bids in Whole or In Part.

(a) Although issuance of an Invitation For Bids does not compel award of a contract, the
Division may cancel an Invitation For Bids or reject bids received in whole or in part only when the
Director determines that it is in the best interests of the procuring agencies to do so.

(b) The reasons for cancellation or rejection shall be made a part of the project file and
available for public inspection.

(¢) Any determination of nonresponsibility of a bidder or offeror shall be made by the
Director in writing and shall be based upon the criteria that the Director shall establish as relevant to
this determination with respect to the particular project. An unreasonable failure of the bidder or
offeror to promptly supply information regarding responsibility may be grounds for a determination
of nonresponsibility. Any bidder or offeror determined to be nonresponsible shall be provided with
a copy of the written determination within a reasonable time. Information furnished by a bidder or
offeror pursuant to any inquiry concerning responsibility shall be classified as a protected record
pursuant to Section 63-2-304 and shall not be disclosed to the public by the Division without the
prior written consent of the bidder or offeror.

(13) Tie Bids.

(a) Definition. Tie bids are low responsive bids from responsible bidders that are identical
in price.
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(b) Award. Award shall be determined through a coin toss or the drawing of lots as
determined by the Director. The coin toss or drawing of lots shall be open to the public, including
the bidders who submitted the tie bids.

(c) Record. Documentation of the tie bids and the procedure used to resolve the award of
the contract shall be placed in the contract file.

(14) Subcontractor Lists. For purposes of this Subsection (14), the definitions of Section
63A-5-208 shall be applicable. Within 24 hours after the bid opening time, not including Saturdays,
Sundays and state holidays, the apparent lowest three bidders, as well as other bidders that desire to
be considered, shall submit to the Division a list of their first-tier subcontractors that are in excess of
the dollar amounts stated in Subsection 63-A-5-208(3)(a).

(a) The subcontractor list shall include the following:

(1) the type of work the subcontractor is to perform;

(i1) the subcontractor's name;

(iii) the subcontractor's bid amount;

(iv) the license number of the subcontractor issued by the Utah Division of Occupational and
Professional Licensing, if such license is required under Utah law; and

(v) the impact that the selection of any alternate included in the solicitation would have on
the information required by this Subsection (14).

(b) The contract documents for a specific project may require that additional information be
provided regarding any contractor, subcontractor, or supplier.

(c) If pursuant to Subsection 63A-5-208(4), a bidder intends to perform the work of a
subcontractor or obtain, at a later date, a bid from a qualified subcontractor, the bidder shall:

(1) comply with the requirements of Section 63A-5-208 and

(i1) clearly list himself on the subcontractor list form.

(d) Errors on the subcontractor list will not disqualify the bidder if the bidder can
demonstrate that the error is a result of his reasonable reliance on information that was provided by
the subcontractor and was used to meet the requirements of this section, and, provided that this does
not result in an adjustment to the bidder's contract amount.

(¢) Pursuant to Sections 63A-5-208 and 63-2-304, information contained in the
subcontractor list submitted to the Division shall be classified public except for the amount of
subcontractor bids which shall be classified as protected until a contract has been awarded to the
bidder at which time the subcontractor bid amounts shall be classified as public. During the time
that the subcontractor bids are classified protected, they may only be made available to procurement
and other officials involved with the review and approval of bids.

(15) Change of Listed Subcontractors. Subsequent to twenty-four hours after the bid
opening, the contractor may change his listed subcontractors only after receiving written permission
from the Director based on complying with all of the following:

(a) The contractor has established in writing that the change is in the best interest of the
State and that the contractor establishes an appropriate reason for the change, which may include,
but is not limited to, the following reasons:

(i) the original subcontractor has failed to perform, or is not qualified or capable of
performing,

(i1) the subcontractor has requested in writing to be released;

(b) The circumstances related to the request for the change do not indicate any bad faith in
the original listing of the subcontractors;
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(c) Any requirement set forth by the Director to ensure that the process used to select a new
subcontractor does not give rise to bid shopping;

(d) Any increase in the cost of the subject subcontractor work shall be borne by the
contractor; and

() Any decrease in the cost of the subject subcontractor work shall result in a deductive
change order being issued for the contract for such decreased amount.

R23-1-10. Multi-Step Sealed Bidding.

(1) Description. Multi-step sealed bidding is a two-phase process. In the first phase bidders
submit unpriced technical offers to be evaluated. In the second phase, bids submitted by bidders
whose technical offers are determined to be acceptable during the first phase are considered. It is
designed to obtain the benefits of competitive sealed bidding by award of a contract to the lowest
responsive, responsible bidder, and at the same time obtain the benefits of the competitive sealed
proposals procedure through the solicitation of technical offers and the conduct of discussions to
arrive at technical offers and terms acceptable to the Division and suitable for competitive pricing.

(2) Use. The multi-step sealed bidding method may be used when the Director deems it to
the advantage of the state. Multi-step sealed bidding may be used when it is considered desirable:

(a) to invite and evaluate technical offers or statements of qualifications to determine their
acceptability to fulfill the purchase description requirements;

(b) to conduct discussions for the purposes of facilitating understanding of the technical
offer and purchase description requirements and, where appropriate, obtain supplemental
information, permit amendments of technical offers, or amend the purchase description;

(c) to accomplish (a) or (b) prior to soliciting bids; and

(d) to award the contract to the lowest responsive and responsible bidder in accordance with
the competitive sealed bidding procedures.

(3) Pre-Bid Conferences In Multi-Step Sealed Bidding. The Division may hold one or more
pre-bid conferences prior to the submission of unpriced technical offers or at any time during the
evaluation of the unpriced technical offers.

(4) Procedure for Phase One of Multi-Step Sealed Bidding.

(a) Public Notice. Multi-step sealed bidding shall be initiated by the issuance of a Public
Notice in the form required by Subsections R23-1-5(2) and (3).

(b) Invitation for Bids. The multi-step Invitation for Bids shall state:

(i) that unpriced technical offers are requested;

(1)) when bids are to be submitted (if they are to be submitted at the same time as the
unpriced technical offers, the bids shall be submitted in a separate sealed envelope);

(ii1) that it is a multi-step sealed bid procurement, and bids will be considered only in the
second phase and only from those bidders whose unpriced technical offers are found acceptable in
the first phase;

(iv) the criteria to be used in the evaluation of the unpriced technical offers;

(v) that the Division, to the extent the Director finds necessary, may conduct oral or written
discussions of the unpriced technical offers;

(vi) that the item being procured shall be furnished in accordance with the bidders technical
offer as found to be finally acceptable and shall meet the requirements of the Invitation for Bids; and

(vii) that bidders may designate those portions of the unpriced technical offers which contain
trade secrets or other proprietary data which are to remain confidential. If the bidder selected for
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award has requested in writing the non-disclosure of trade secrets and other proprietary data so
identified, the Director shall examine the request to determine its validity prior to award of the
contract. If the parties do not agree as to the disclosure of data in the contract, the Director shall
inform the bidder in writing what portion of the offer will be disclosed and that, unless the bidder
withdraws the offer, it will be disclosed.

(c) Amendments to the Invitation for Bids. After receipt of unpriced technical offers,
amendments to the Invitation for Bids shall be distributed only to bidders who submitted unpriced
technical offers and they shall be allowed to submit new unpriced technical offers or to amend those
submitted. If, in the opinion of the Director, a contemplated amendment will significantly change
the nature of the procurement, the Invitation for Bids shall be canceled in accordance with
Subsection R23-1-5(12) and a new Invitation for Bids may be issued.

(d) Receipt and Handling of Unpriced Technical Offers. After the date and time established
for the receipt of unpriced technical offers, a register of bidders shall be open to public inspection.
Prior to award, unpriced technical offers shall be shown only to those involved with the evaluation
of the offers. The unpriced technical offer of the successful bidder shall be open to public inspection
for a period of 90 days after award of the contract. Unpriced technical offers of bidders who are not
awarded contracts shall not be open to public inspection.

(e) Evaluation of Unpriced Technical Offers. The unpriced technical offers submitted by
bidders shall be evaluated solely in accordance with the criteria set forth in the Invitation for Bids
which may include an evaluation of the past performance of the bidder. The unpriced technical
offers shall be categorized as acceptable or unacceptable. The Director shall record in writing the
basis for finding an offer unacceptable and make it part of the procurement file.

(f) Discussion of Unpriced Technical Offers. Discussion of technical offers may be
conducted with bidders who submit an acceptable technical offer. During the course of discussions,
any information derived from one unpriced technical offer shall not be disclosed to any other bidder.

Once discussions are begun, any bidder who has not been notified that its offer has been found
unacceptable may submit supplemental information modifying or otherwise amending its technical
offer until the closing date established by the Director. Submission may be made at the request of
the Director or upon the bidder's own initiative.

(g) Notice of Unacceptable Unpriced Technical Offer. When the Director determines a
bidder's unpriced technical offer to be unacceptable, he shall notify the bidder in writing. Such
bidders shall not be afforded an additional opportunity to supplement technical offers.

(h) Confidentiality of Past Performance and Reference Information. Confidentiality of past
performance and reference information shall be maintained in accordance with Subsection R23-1-
15(10).

(5) Mistakes During Multi-Step Sealed Bidding. Mistakes may be corrected or bids may be
withdrawn during phase one:

(a) before unpriced technical offers are considered;

(b) after any discussions have commenced under Subsection R23-1-10(4)(f); or

(c) when responding to any amendment of the Invitation for Bids. Otherwise mistakes may
be corrected or withdrawal permitted in accordance with Subsection R23-1-5(10).

(6) Carrying Out Phase Two.

(a) Initiation. Upon the completion of phase one, the Director shall either:

(1) open bids submitted in phase one (if bids were required to be submitted) from bidders
whose unpriced technical offers were found to be acceptable; provided, however, that the offers have
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remained unchanged, and the Invitation for Bids has not been amended subsequent to the submittal
of bids; or

(i1) invite each acceptable bidder to submit a bid.

(b) Conduct. Phase two is to be conducted as any other competitive sealed bid procurement
except:

(i) as specifically set forth in Section R23-1-10; and

(i1) no public notice is given of this invitation to submit.

R23-1-15. Competitive Sealed Proposals.
(1) Use. [E Geall :ded_for_elsew inthis_rule._the Division shall

(a) Construction Management. The competitive sealed proposals procurement method shall
be used in the procurement of a construction manager under the construction manager/general
contractor method of construction contract management described in subsection R23-1-45(5)(d) due
to the need to consider qualifications, past performance and services offered in addition to the cost of
the services and because only a small portion of the ultimate construction cost is typically
considered in this selection.

(b) Design-Build. In order to meet the requirements of Section 63-56-43.1, competitive
sealed proposals shall be used to procure design-build contracts.

(c) Design-Bid-Build. The competitive sealed proposals procurement method may be used
for procuring a contractor under the design-bid-build method of construction contract management
described in subsection R23-1-45(5)(b) only after the Director makes a determination that it is in the
best interests of the state to use the competitive sealed proposals method due to unique aspects of the
project that warrant the consideration of qualifications, past performance, schedule or other factors
in addition to cost.

(2) Documentation. The Director’s determination made under subsection R23-1-15(1)(c)
shall be documented in writing and retained in the project file.

(3) Public Notice.

(a) Public notice of the Request for Proposals shall be publicized in the same manner
provided for giving public notice of an Invitation for Bids, as provided in Subsection R23-1-5(2).
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(b) The public notice shall include:

(1) a brief description of the project;

(i1) directions on how to obtain the Request for Proposal documents;

(ii1) notice of any mandatory pre-proposal meetings; and

(iv) the closing date and time by which the first submittal of information is required;

(4) Proposal Preparation Time. Proposal preparation time is the period of time between the
date of first publication of the public notice and the date and time set for the receipt of proposals by
the Division. In each case, the proposal preparation time shall be set to provide offerors a
reasonable time to prepare their proposals. The time between the first publication of the public
notice and the earlier of the first required submittal of information or any mandatory pre-proposal
meeting shall be not less than ten calendar days, unless a shorter time is deemed necessary for a
particular procurement as determined, in writing, by the Director.

(5) Form of Proposal. The Request for Proposals may state the manner in which proposals
are to be submitted, including any forms for that purpose.

(6) Addenda to Requests for Proposals. Addenda to the requests for proposals may be made
in the same manner provided for addenda to the bidding documents in connection with Invitations
for Bids set forth in Subsection R23-1-5(6) except that addenda may be issued to qualified offerors
until the deadline for best and final offers.

(7) Modification or Withdrawal of Proposals.

(a) Proposals may be modified prior to the due dates established in the Request for
Proposals.

(b) Proposals may be withdrawn until the notice of selection is issued.

(8) Late Proposals, and Late Modifications. Except for modifications allowed pursuant to
negotiation, any proposal, or modification received at the location designated for receipt of
proposals after the due dates established in the Request for Proposals shall be deemed to be late and
shall not be considered unless there are no other offerors.

(9) Receipt and Registration of Proposals.

(a) After the date established for the first receipt of proposals or other required information,
a register of offerors shall be prepared and open to public inspection. Prior to award, proposals and
modifications shall be shown only to procurement and other officials involved with the review and
selection of proposals.

(b) Except as provided in this rule, proposals of the successful offeror shall be open to public
inspection after award of the contract. Proposals of offerors who are not awarded contracts shall not
be open to public inspection although the amount of each offeror’s cost proposal shall be disclosed
after the contract is awarded.

(c) The Request for Proposals may provide that certain information required to be submitted
by the offeror shall be considered confidential and classified as protected if such information meets
the provisions of Section 63-2-304 of the Government Records Access and Management Act.

(d) If the offeror selected for award has requested in writing the non-disclosure of trade
secrets and other proprietary data so identified, the Director shall examine the request to determine
its validity prior to award of the contract. If the parties do not agree as to the disclosure of data in
the contract, the Director shall inform the offeror in writing what portion of the proposal will be
disclosed and that, unless the offeror withdraws the proposal, it will be disclosed.

(10) Confidentiality of Past Performance and Reference Information. The Board finds that it

is necessary to maintain the confidentiality of [individual responsesfrompersons-wheo-are-contacted
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asreferenees| past performance and reference information in order to avoid competitive injury and
to encourage those persons providing the information to respond in an open and honest manner

without fear of retribution. Accordingly, [respenses—to—requests—forreferences—are]| records

containing past performance and reference information are classified as protected records under the
provisions of Subsections 63-2-304(2) and (6) and shall be disclosed only [#summaryform] to
those persons involved with the performance evaluation, the contractor that the information
addresses and procurement and other officials involved with the review and selection of proposals.
The Division may, however, provide reference information to other governmental entities for use in
their procurement activities and to other parties when requested by the contractor that is the subject
of the information. [Fhis-Subsection(+0)-applies-on eSPOnSse eference itte e
offeror:|

(11) Evaluation of Proposals.

(a) The evaluation of proposals shall be conducted by an evaluation committee appointed by
the Director that may include representatives of the Division, the Board, other procuring agencies,
and contractors, architects, engineers, and others of the general public. Each member of the
selection committee shall certify as to his lack of conflicts of interest.

(b) The Request for Proposals shall state all of the evaluation factors and the relative
importance of price and other evaluation factors.

(c) The evaluation shall be based on the evaluation factors set forth in the request for
proposals. Numerical rating systems may be used but are not required. Factors not specified in the
request for proposals shall not be considered.

(d) Proposals may be initially classified as potentially acceptable or unacceptable. Offerors
whose proposals are unacceptable shall be so notified by the Director in writing and they may not
continue to participate in the selection process.

(e) This classification of proposals may occur at any time during the selection process once
sufficient information is received to consider the potential acceptability of the offeror.

(f) The request for proposals may provide for a limited number of offerors who may be
classified as potentially acceptable. In this case, the offerors considered to be most acceptable, up to
the number of offerors allowed, shall be considered acceptable.

(12) Proposal Discussions with Individual Offerors.

(a) Unless only one proposal is received, proposal discussions with individual offerors, if
held, shall be conducted with no less than the offerors submitting the two best proposals.

(b) Discussions are held to:

(i) Promote understanding of the procuring agency's requirements and the offerors'
proposals; and

(i1) Facilitate arriving at a contract that will be most advantageous to the procuring agencies
taking into consideration price and the other evaluation factors set forth in the request for proposals.

(c) Offerors shall be accorded fair and equal treatment with respect to any opportunity for
discussions and revisions of proposals. In conducting discussions, there shall be no disclosure of
any information derived from proposals submitted by competing offerors. Any oral clarification or
change of a proposal shall be reduced to writing by the offeror.

(13) Best and Final Offers. If utilized, the Director shall establish a common time and date
to submit best and final offers. Best and final offers shall be submitted only once unless the Director
makes a written determination before each subsequent round of best and final offers demonstrating
that another round is in the best interest of the procuring agencies and additional discussions will be
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conducted or the procuring agencies' requirements may be changed. Otherwise, no discussion of, or
changes in, the best and final offers shall be allowed prior to award. Offerors shall also be informed
that if they do not submit a notice of withdrawal or another best and final offer, their immediate
previous offer will be construed as their best and final offer.

(14) Mistakes in Proposals.

(a) Mistakes discovered before the established due date. An offeror may correct mistakes
discovered before the time and date established in the Request for Proposals for receipt of that
information by withdrawing or correcting the proposal as provided in Subsection R23-1-15(7).

(b) Confirmation of proposal. When it appears from a review of the proposal before award
that a mistake has been made, the offeror may be asked to confirm the proposal. Situations in which
confirmation may be requested include obvious, apparent errors on the face of the proposal or a
proposal amount that is substantially lower than the other proposals submitted. Ifthe offeror alleges
mistake, the proposal may be corrected or withdrawn as provided for in this section.

(¢) Minor formalities. Minor formalities, unless otherwise corrected by an offeror as
provided in this section, shall be treated as they are under Subsection R23-1-5(10)(c).

(c) Mistakes discovered after award. Offeror shall be bound to all terms, conditions and
statements in offeror's proposal after award of the contract.

(15) Award.

(a) Award Documentation. A written determination shall be made showing the basis on
which the award was found to be most advantageous to the state based on the evaluation factors set
forth in the Request for Proposals. This requirement may be satisfied through documentation of a
scoring of the proposals based on the evaluation factors and associated points as identified in the
Request for Proposals.

(b) One proposal received. If only one proposal is received in response to a Request for
Proposals, the Director may, as he deems appropriate, make an award or resolicit for the purpose of
obtaining additional competitive sealed proposals.

(16) Publicizing Awards. After a contract is entered into, notice of award shall be available
in the principal office of the Division in Salt Lake City, Utah.

R23-1-17. Bids Over Budget.

(1) Inthe event all bids for a construction project exceed available funds as certified by the
appropriate fiscal officer, and the low responsive and responsible bid does not exceed those funds by
more than 5%, the Director may, where time or economic considerations preclude resolicitation of
work of a reduced scope, negotiate an adjustment of the bid price, including changes in the bid
requirements, with the low responsive and responsible bidder in order to bring the bid within the
amount of available funds.

(2) As an alternative to the procedure authorized in Subsection (1), when all bids for a
construction project exceed available funds as certified by the Director, and the Director finds that
due to time or economic considerations the re-solicitation of a reduced scope of work would not be
in the interest of the state, the Director may negotiate an adjustment in the bid price using one of the
following methods:

(a) reducing the scope of work in specific subcontract areas and supervising the re-bid of
those subcontracts by the low responsive and responsible bidder;

(b) negotiating with the low responsive and responsible bidder for a reduction in scope and
cost with the value of those reductions validated in accordance with Section R23-1-50; or
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(c) revising the contract documents and soliciting new bids only from bidders who submitted
a responsive bid on the original solicitation. This re-solicitation may have a shorter bid response
time than otherwise required.

(3) The use of one of the alternative procedures provided for in this subsection (2) must
provide for the fair and equitable treatment of bidders.

(4) The Director's written determination, including a brief explanation of the basis for the
decision shall be included in the contact file.

(5) This section does not restrict in any way, the right of the Director to use any emergency
or sole source procurement provisions, or any other applicable provisions of State law or rule which
may be used to award the construction project.

R23-1-20. Small Purchases.

(1) Procurements of $50,000 or Less.

(a) The Director may make procurements of construction estimated to cost $50,000 or less
by soliciting at least two firms to submit written quotations. The award shall be made to the [petsen]
firm offering the lowest acceptable quotation.

(b) The names of the persons submitting quotations and the date and amount of each
quotation shall be recorded and maintained as a public record by the Division.

(c) Ifthe Director determines that other factors in addition to cost should be considered in a
procurement of construction estimated to cost $50,000 or less, the Director shall solicit proposals
from at least two firms. The award shall be made to the firm offering the best proposal as
determined through application of the procedures provided for in Section R23-1-15 except that a
public notice is not required and only invited firms may submit proposals.

(2) Procurements of $5,000 or Less. The Director may make small purchases of
construction of $5,000 or less in any manner that he shall deem to be adequate and reasonable.

(3) Division of Procurements. Procurements shall not be divided in order to qualify for the
procedures outlined in this section.

R23-1-25. Sole Source Procurement.

(1) Conditions for Use of Sole Source Procurement.

The procedures concerning sole source procurement in this Section may be used if, in the
discretion of the Director, a requirement is reasonably available only from a single source.
Examples of circumstances which could also necessitate sole source procurement are:

(a) where the compatibility of product design, equipment, accessories, or replacement parts
is the paramount consideration;

(b) where a sole supplier's item is needed for trial use or testing;

(c) procurement of public utility services;

(d) when it is a condition of a donation that will fund the full cost of the supply, material,
equipment, service, or construction item.

(2) Written Determination. The determination as to whether a procurement shall be made as
a sole source shall be made by the Director in writing and may cover more than one procurement. In
cases of reasonable doubt, competition shall be solicited.

(3) Negotiation in Sole Source Procurement. The Director shall negotiate with the sole
source vendor for considerations of price, delivery, and other terms.
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R23-1-30. Emergency Procurements.

(1) Application. This section shall apply to every procurement of construction made under
emergency conditions that will not permit other source selection methods to be used.

(2) Definition of Emergency Conditions. An emergency condition is a situation which
creates a threat to public health, welfare, or safety such as may arise by reason of floods, epidemics,
riots, natural disasters, wars, destruction of property, building or equipment failures, or any
emergency proclaimed by governmental authorities.

(3) Scope of Emergency Procurements. Emergency procurements shall be limited to only
those construction items necessary to meet the emergency.

(4) Authority to Make Emergency Procurements.

(a) The Division makes emergency procurements of construction when, in the Director's
determination, an emergency condition exists or will exist and the need cannot be met through other
procurement methods.

(b) The procurement process shall be considered unsuccessful when all bids or proposals
received pursuant to an Invitation For Bids or Request For Proposals are nonresponsive,
unreasonable, noncompetitive, or exceed available funds as certified by the appropriate fiscal officer,
and time or other circumstances will not permit the delay required to resolicit competitive sealed
bids or proposals. If emergency conditions exist after or are brought about by an unsuccessful
procurement process, an emergency procurement may be made.

(5) Source Selection Methods. The source selection method used for emergency
procurement shall be selected by the Director with a view to assuring that the required services of
construction items are procured in time to meet the emergency. Given this constraint, as much
competition as the Director determines to be practicable shall be obtained.

(6) Specifications. The Director may use any appropriate specifications without being
subject to the requirements of Section R23-1-55.

(7) Required Construction Contract Clauses. The Director may modify or not use the
construction contract clauses otherwise required by Section R23-1-60.

(8) Written Determination. The Director shall make a written determination stating the basis
for each emergency procurement and for the selection of the particular source. This determination
shall be included in the project file.

R23-1-35. Qualifications of Contractors.
(1) Project Specific Requirements. The Division may include qualification requirements in
the bidding documents as appropriate for that specific project.

R23-1-40. Acceptable Bid Security; Performance and Payment Bonds.

(1) Application. This section shall govern bonding and bid security requirements for the
award of construction contracts by the Division in excess of $50,000; although the Division may
require acceptable bid security and performance and payment bonds on smaller contracts. Bidding
Documents shall state whether acceptable bid security, performance bonds or payment bonds are
required.

(2) Acceptable Bid Security.

(a) Invitations for Bids and Requests For Proposals shall require the submission of
acceptable bid security in an amount equal to at least five percent of the bid, at the time the bid is
submitted. If a contractor fails to accompany its bid with acceptable bid security, the bid shall be
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deemed nonresponsive, unless this failure is found to be nonsubstantial as hereinafter provided.

(b) If acceptable bid security is not furnished, the bid shall be rejected as nonresponsive,
unless the failure to comply is determined by the Director to be nonsubstantial. Failure to submit an
acceptable bid security may be deemed nonsubstantial if:

(1)(A) the bid security is submitted on a form other than the Division's required bid bond
form and the bid security meets all other requirements including being issued by a surety meeting
the requirements of Subsection (5); and

(B) the contractor provides acceptable bid security by the close of business of the next
succeeding business day after the Division notified the contractor of the defective bid security; or

(i1) only one bid is received.

(3) Payment and Performance Bonds. Payment and performance bonds in the amount of
100% of the contract price are required for all contracts in excess of $50,000. These bonds shall
cover the procuring agencies and be delivered by the contractor to the Division at the same time the
contract is executed. If a contractor fails to deliver the required bonds, the contractor's bid shall be
found nonresponsive and its bid security shall be forfeited.

(4) Forms of Bonds. Bid Bonds, Payment Bonds and Performance Bonds must be from
sureties meeting the requirements of Subsection (5) and must be on the exact bond forms most
recently adopted by the Board and on file with the Division.

(5) Surety firm requirements. All surety firms must be authorized to do business in the State
of Utah and be listed in the U.S. Department of the Treasury Circular 570, Companies Holding
Certificates of Authority as Acceptable Securities on Federal Bonds and as Acceptable Reinsuring
Companies for an amount not less than the amount of the bond to be issued. A cosurety may be
utilized to satisfy this requirement.

(6) Waiver. The Director may waive the bonding requirement if the Director finds, in
writing, that bonds cannot be reasonably obtained for the work involved.

R23-1-45. Methods of Construction Contract Management.

(1) Application. This section contains provisions applicable to the selection of the
appropriate type of construction contract management.

(2) Flexibility. The Director shall have sufficient flexibility in formulating the construction
contract management method for a particular project to fulfill the needs of the procuring agencies.
In each instance consideration commensurate with the project's size and importance should be given
to all the appropriate and effective means of obtaining both the design and construction of the
project. The methods for achieving the purposes set forth in this rule are not to be construed as an
exclusive list.

(3) Selecting the Method of Construction Contracting. In selecting the construction
contracting method, the Director shall consider the results achieved on similar projects in the past,
the methods used, and other appropriate and effective methods and how they might be adapted or
combined to fulfill the needs of the procurmg agenc1es The use of the [smg}%pﬁm%eeﬂtfaetef]
design-bid-build method [#-econju . h
appropriate contracting method for the majority of constructlon contracts entered into by the
Division with a cost equal to or less than $1,500,000 and the construction manager/general
contractor method is an appropriate contracting method for the majority of construction contracts
entered into by the Division with a cost greater than $1,500,000. The Director shall include a
statement in the project file setting forth the basis for using any ether construction contracting
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method other than those suggested in the preceding sentence.

(4) Criteria for Selecting Construction Contracting Methods. Before choosing the
construction contracting method to use, the Director shall consider the factors outlined in Subsection
63-56-36(1)(c).

(5) General Descriptions.

(a) Application of Descriptions. The following descriptions are provided for the more
common contracting methods. The methods described are not all mutually exclusive and may be
combined on a project. These descriptions are not intended to be fixed for all construction projects
of the State. In each project, these descriptions may be adapted to fit the circumstances of that
project.

(b) [SinglePrime-Contractor—The-single prime-eontractor] Design-Bid-Build. The design-
bid-build method is typified by one business, acting as a general contractor, contracting with the
state to complete [an-entire] a construction project in accordance with drawings and specifications
provided by the state within a defined time period. Generally the drawings and specifications are
prepared by an architectural or engineering firm under contract with the state. Further, while the
general contractor may take responsibility for successful completion of the project, much of the
work may be performed by specialty contractors with whom the prime contractor has entered into
subcontracts.

¢d)] Design-Build. In a design-build project, a business contracts directly with the Division
to meet requirements described in a set of performance specifications. The design-build contractor is
responsible for both design and construction. This method can include instances where the design-
build contractor supplies the site as part of the package.

(e) Construction Manager/General Contractor. A construction manager/general contractor is

a [perser] firm experienced in construction that [has-the-ability| provides professional services to
evaluate and to implement drawings and specifications as they affect time, cost, and quality of
construction and the ability to coordinate the construction of the project, including the administration
of change orders. The Division may contract with the construction manager/general contractor early

in a project to assist in the development of a cost effective design. The construction
manager/general contractor will generally become the general contractor for the project and procure
subcontractwork atalaterdate [ ceome-the st Fe-con ey ¢ § hatth

- o .] The procurement of a
construction manager/general contractor may be based, among other criteria, on proposals for a
management fee which is either a lump sum or a percentage of construction costs with a guaranteed
maximum cost. If the design is sufficiently developed prior to the selection of a construction
manager/general contractor, the procurement may be based on proposals for a lump sum or
guaranteed maximum cost for the construction of the project. The contract with the construction
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manager/general contractor may provide for a sharing of any savings which are achieved below the
guaranteed maximum cost. When entering into any subcontract that was not specifically included in
the Construction Manager/General Contractor's cost proposal submitted in the original procurement
of the Construction Manager/General Contractor's services, the Construction Manager/General
Contractor shall procure that subcontractor by using one of the source selection methods provided
for in Sections 63-56-20 through 63-56-35.8 in [the-same] a similar manner as if the subcontract
work was procured directly by the Division.

R23-1-50. Cost or Pricing Data and Analysis; Audits.

(1) Applicability. Cost or pricing data shall be required when negotiating contracts and
adjustments to contracts if:

(a) adequate price competition is not obtained as provided in Subsection (2); and

(b) the amounts set forth in Subsection (3) are exceeded.

(2) Adequate Price Competition. Adequate price competition is achieved for portions of
contracts or entire contracts when one of the following is met:

(a) When a contract is awarded based on competitive sealed bidding;

(b) When a contractor is selected from competitive sealed proposals and cost was one of the
selection criteria;

(c) For that portion of a contract that is for a lump sum amount or a fixed percentage of other
costs when the contractor was selected from competitive sealed proposals and the cost of the lump
sum or percentage amount was one of the selection criteria;

(d) For that portion of a contract for which adequate price competition was not otherwise
obtained when competitive bids were obtained and documented by either the Division or the
contractor;

(e) When costs are based upon established catalogue or market prices;

(f) When costs are set by law or rule;

(g) When the Director makes a written determination that other circumstances have resulted
in adequate price competition.

(3) Amounts. This section does not apply to:

(a) Contracts or portions of contracts costing less than $100,000, and

(b) Change orders and other price adjustments of less than $25,000.

(4) Other Applications. The Director may apply the requirements of this section to any
contract or price adjustment when he determines that it would be in the best interest of the state.

(5) Submission of Cost or Pricing Data and Certification. When cost or pricing data is
required, the data shall be submitted prior to beginning price negotiation. The offeror or contractor
shall keep the data current throughout the negotiations certify as soon as practicable after agreement
is reached on price that the cost or pricing data submitted are accurate, complete, and current as of a
mutually determined date.

(6) Refusal to Submit. If the offeror refuses to submit the required data, the Director shall
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determine in writing whether to disqualify the noncomplying offeror, to defer award pending further
investigation, or to enter into the contract. If a contractor refuses to submit the required data to
support a price adjustment, the Director shall determine in writing whether to further investigate the
price adjustment, to not allow any price adjustment, or to set the amount of the price adjustment.

(7) Defective Cost or Pricing Data. If certified cost or pricing data are subsequently found
to have been inaccurate, incomplete, or noncurrent as of the date stated in the certificate, the
Division shall be entitled to an adjustment of the contract price to exclude any significant sum,
including profit or fee, to the extent the contract sum was increased because of the defective data. It
is assumed that overstated cost or pricing data increased the contract price in the amount of the
defect plus related overhead and profit or fee; therefore, unless there is a clear indication that the
defective data were not used or relied upon, the price should be reduced by this amount. In
establishing that the defective data caused an increase in the contract price, the Director shall not be
required to reconstruct the negotiation by speculating as to what would have been the mental
attitudes of the negotiating parties if the correct data had been submitted at the time of agreement on
price.

(8) Audit. The Director may, at his discretion, and at reasonable times and places, audit or
cause to be audited the books and records of a contractor, prospective contractor, subcontractor, or
prospective subcontractor which are related to the cost or pricing data submitted.

(9) Retention of Books and Records. Any contractor who receives a contract or price
adjustment for which cost or pricing data is required shall maintain all books and records that relate
to the cost or pricing data for three years from the date of final payment under the contract. This
requirement shall also extend to any subcontractors of the contractor.

R23-1-55. Specifications.

(1) General Provisions.

(a) Purpose. The purpose of a specification is to serve as a basis for obtaining a supply or
construction item adequate and suitable for the procuring agencies' needs and the requirements of the
project, in a cost-effective manner, taking into account, the costs of ownership and operation as well
as initial acquisition costs. Specifications shall permit maximum practicable competition consistent
with this purpose. Specifications shall be drafted with the objective of clearly describing the
procuring agencies' requirements.

(b) Preference for Commercially Available Products. Recognized, commercially-available
products shall be procured wherever practicable. In developing specifications, accepted commercial
standards shall be used and unique products shall be avoided, to the extent practicable.

(c) Nonrestrictiveness Requirements. All specifications shall be written in such a manner as
to describe the requirements to be met, without having the effect of exclusively requiring a
proprietary supply, or construction item, or procurement from a sole source, unless no other manner
of description will suffice. In that event, a written determination shall be made that it is not
practicable to use a less restrictive specification.

(2) Director's Responsibilities.

(a) The Director is responsible for the preparation of all specifications.

(b) The Division may enter into contracts with others to prepare construction specifications
when there will not be a substantial conflict of interest. The Director shall retain the authority to
approve all specifications.

(c) Whenever specifications are prepared by persons other than Division personnel, the
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contract for the preparation of specifications shall require the specification writer to adhere to the
requirements of this section.

(3) Types of Specifications. The Director may use any method of specifying construction
items which he considers to be in the best interest of the state including the following:

(a) By a performance specification stating the results to be achieved with the contractor
choosing the means.

(b) By a prescriptive specification describing a means for achieving desired, but normally
unstated, ends. Prescriptive specifications include the following:

(1) Descriptive specifications, providing a detailed written description of the required
properties of a product and the workmanship required to fabricate, erect and install without using
trade names; or

(i1) Proprietary specifications, identifying the desired product by using manufacturers, brand
names, model or type designation or important characteristics. This is further divided into two
classes:

(A) Sole Source, where a rigid standard is specified and there are no allowed substitutions
due to the nature of the conditions to be met. This may only be used when very restrictive standards
are necessary and there is only one proprietary product known that will meet the rigid standards
needed. A sole source proprietary specification must be approved by the Director.

(B) Or Equal, which allows substitutions if properly approved.

(c) By areference standard specification where documents or publications are incorporated
by reference as though included in their entirety.

(d) By a nonrestrictive specification which may describe elements of prescriptive or
performance specifications, or both, in order to describe the end result, thereby giving the contractor
latitude in methods, materials, delivery, conditions, cost or other characteristics or considerations to
be satisfied.

(4) Procedures for the Development of Specifications.

(a) Specifications may designate alternate supplies or construction items where two or more
design, functional, or proprietary performance criteria will satisfactorily meet the procuring
agencies' requirements.

(b) The specification shall contain a nontechnical section to include any solicitation or
contract term or condition such as a requirement for the time and place of bid opening, time of
delivery, payment, liquidated damages, and similar contract matters.

(c) Use of Proprietary Specifications.

(1) The Director shall seek to designate three brands as a standard reference and shall state
that substantially equivalent products to those designated will be considered for award, with
particular conditions of approval being described in the specification.

(i1) Unless the Director determines that the essential characteristics of the brand names
included in the proprietary specifications are commonly known in the industry or trade, proprietary
specifications shall include a description of the particular design, functional, or performance
characteristics which are required.

(ii1) Where a proprietary specification is used in a solicitation, the solicitation shall contain
explanatory language that the use of a brand name is for the purpose of describing the standard of
quality, performance, and characteristics desired and is not intended to limit or restrict competition.

(iv) The Division shall solicit sources to achieve whatever degree of competition is
practicable. If only one source can supply the requirement, the procurement shall be made in
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accordance with Section R23-1-25.

R23-1-60. Construction Contract Clauses.

(1) Required Contract Clauses. Pursuant to Section 63-56-40, the document entitled
"Required Construction Contract Clauses", dated January 28, 2002 and on file with the Division, is
hereby incorporated by reference. Except as provided in Subsections R23-1-30(7) and R23-1-60(2),
the Division shall include these clauses in all construction contracts for more than $50,000.

(2) Revisions to Contract Clauses. The clauses required by this section may be modified for
use in any particular contract when, pursuant to Subsection 63-56-40(5), the Director makes a
written determination describing the circumstances justifying the variation or variations. Notice of
any material variations from the contract clauses required by this section shall be included in any
invitation for bids or request for proposals.

KEY: contracts, public buildings, procurement

May 3, 2002 63A-5-103 et seq.
Notice of Continuation June 6, 2002 63-56-14(2)
63-56-20(7)
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Proposed Amendments
January 23, 2004

R23. Administrative Services, Facilities Construction and Management.
R23-2. Procurement of Architect-Engineer Services.
R23-2-1. Purpose and Authority.

(1) In accordance with Subsection 63-56-14(2), this rule establishes procedures for the
procurement of architect-engineer services by the Division.

(2) The statutory provisions governing the procurement of architect-engineer services by the
Division are contained in Title 63, Chapter 56 and Title 63A, Chapter 5.

R23-2-2. Definitions.

(1) Except as otherwise stated in this rule, terms used in this rule are defined in Section 63-
56-5.

(2) The following additional terms are defined for this rule.

(a) "Board" means the State Building Board established pursuant to Section 63A-5-101.

(b) "Director" means the Director of the Division, including, unless otherwise stated, his
duly authorized designee.

(c) "Division" means the Division of Facilities Construction and Management established
pursuant to Section 63A-5-201.

(d) "Public Notice" means the notice that is publicized pursuant to this rule to notify
architects and engineers of Solicitations.

(e) "Solicitations" means all documents, whether attached or incorporated by reference, used
for soliciting information from architects and engineers seeking to provide architect-engineer
services to the Division.

(f) "State" means the State of Utah.

(g) "Using Agency" means any state agency or any political subdivision of the state which
utilizes the services procured under this rule.

R23-2-3. Register of Architectural/Engineering Firms.

(1) Architects and engineers interested in being considered for architect-engineer services
procured by the Division under Section R23-2-19 may submit an annual statement of qualifications
and performance data.

(2) The Division shall maintain a file of information submitted under Subsection (1).

(3) Except for services procured under Sections R23-2-17 and R23-2-19, an updated or
project specific statement of qualifications shall generally be required in order to be considered in
procurements of services for a specific project as provided in the solicitation.

R23-2-4. Public Notice of Solicitations.

The Division shall publicize its needs for architect-engineer services in the manner provided
in Subsection R23-1-5(2). The public notice shall include:

(1) the closing time and date by which the first submittal of information is required;

(2) directions for obtaining the solicitation;

(3) a brief description of the project; and
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(4) notice of any mandatory pre-submittal meetings.

R23-2-5. Submittal Preparation Time.

Submittal preparation time is the period of time between the date of first publication of the
public notice, and the date and time set for the receipt of submittals by the Division. In each case,
the submittal preparation time shall be set to provide architects and engineers a reasonable time to
prepare their submittals. The time between the first publication of the public notice and the earlier
of the first required submittal of information or any mandatory meeting shall be not less than ten
calendar days, unless a shorter time is deemed necessary for a particular procurement as determined,
in writing, by the Director.

R23-2-6. Form of Submittal.
The solicitation may provide for or limit the form of submittals, including any forms for that

purpose.

R23-2-7. Addenda to Solicitations.

Addenda to the solicitation may be made in the same manner provided for addenda to the
bidding documents in connection with Invitations for Bids set forth in Subsection R23-1-5(6) except
that addenda may be issued until the selection of an architect or engineer is completed.

R23-2-8. Modification or Withdrawal of Submittals.
(1) Submittals may be modified prior to the due dates established in the solicitation.
(2) Architects and engineers may withdraw from consideration until a contract is executed.

R23-2-9. Late Proposals and Late Modifications.

Except for modifications allowed pursuant to negotiation, any proposal or modification
received at the location designated for receipt of submittals after the due dates established in the
Solicitation shall be deemed to be late and shall not be considered unless no other submittals are
received.

R23-2-10. Receipt and Registration of Submittals.

After the date established for the first submittal of information, a register of submitting
architects and engineers shall be prepared and open to public inspection. Prior to award, proposals
and modifications shall be shown only to procurement officials and other persons involved with the
review and selection process.

R23-2-11. Disclosure of Contents of Submittals and References.

(1) Except as provided in this rule, submittals of the successful architect or engineer shall be
open to public inspection after award of the contract. Submittals of architects and engineers who are
not awarded contracts shall not be open to public inspection.

(2) The Solicitation may provide that certain information required to be submitted by the
offeror shall be considered confidential and classified as protected if such information meets the
provisions of Section 63-2-304 of the Government Records Access and Management Act.

(3) Ifthe architect or engineer selected for award has requested in writing the non-disclosure
of trade secrets and other proprietary data so identified, the Director shall examine the request to
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determine its validity prior to award of the contract. If the parties do not agree as to the disclosure of
data in the contract, the Director shall inform the architect or engineer in writing what portion of the
proposal will be disclosed and that, unless the architect or engineer withdraws the submittal, it will
be disclosed.

(4) The Board finds that it is necessary to maintain the confidentiality of [ndividual
respenses-frompersons-who-are-contacted-asreferenees| past performance and reference information
in order to avoid competitive injury and to encourage those persons providing the information to
respond in an open and honest manner without fear of retribution. Accordingly, [respenses—te
requests—forreferences—are| records containing past performance and reference information are
classified as protected records under the provisions of Subsection 63-2-304(2) and (6) and shall be
disclosed only [#summary-form] to_those persons involved with the performance evaluation, the
architect-engineer that the information addresses and persons involved with the review and selection
of [process] submittals. The Division may, however, provide reference information to other
governmental entities for use in their procurement activities and to other parties when requested by

the architect-engineer that is the subject of the information. [Fhis-Subsection{4H-apphesonlyto
responses from references submitted by the architeet or engincet. |

R23-2-12. Selection Committee.

(1) The Board delegates to the director the authority to appoint a selection committee which
may include representatives of the Board, the Division, the using agency, and architects, engineers
and others of the general public.

(2) Each member of the selection committee shall certify as to his lack of conflicts of
interest.

R23-2-13. Evaluation and Ranking.

(1) The selection committee shall evaluate the relative competence and qualifications of
architects and engineers who submit the required information.

(2) The evaluation shall be based on evaluation factors set forth in the solicitation and may
include:

(a) past performance and references;

(b) [referenees] qualifications and experience of the firm and key individuals;

(c) plans for managing and avoiding project risks;

(d) interviews; and

(e) other factors that indicate the relevant competence and qualifications of the [arehiteetor
engineer] architect-engineer and the architect-engineer’s ability to satisfactorily provide the desired
services.

(3) The evaluation may be conducted in two phases with the first phase identifying no less
than the top three ranked firms to be evaluated further in the second phase unless less than three
firms are competing for the contract.

(4) Numerical rating systems may be used but are not required.

(5) The evaluation committee shall rank at least the top three firms. Notice of the selection
results shall be provided to each firm competing for the contract.

R23-2-14. Negotiation and Appointment.
The Director shall conduct negotiations as provided for in Section 63-56-44 until an
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agreement is reached.

R23-2-15. Role of the Board.

(1) The Board has the responsibility to establish and monitor the selection process. It must
verify the acceptability of the procedure and make changes in procedure as determined necessary by
the Board.

(2) At each regular meeting of the Board, the Division shall submit a list of all
architect/engineer contracts entered into since its previous report and the method of selection used.
This shall be for the information of the Board.

R23-2-16. Performance Evaluation.

(1) The [asing-ageney-and-stafffromthe] Division shall evaluate the performance of the
architectural/engineering firm and shall provide an opportunity for the using agency to comment on
the Division’s evaluation.

(2) This rating shall become a part of the record of that architectural/engineering firm within
the Division. The architectural/engineering firm shall be apprised in writing of [their] its
performance rating at the end of the project and may enter [their] its response in the file.

(3) Confidentiality of the evaluation information shall be addressed as provided in
Subsection R23-2-(4).

R23-2-17. Emergency Conditions.

The Director, in consultation with the chairman of the Board, shall determine if emergency
conditions exist and document his decision in writing. The Director may use any reasonable method
of awarding contracts for architect-engineer services in emergency conditions.

R23-2-18. Direct Awards.

(1) The Director may award a contract to an architectural/engineering firm without
following the procedures of this rule if:

(a) The contract is for a project which is integrally related to, or an extension of, a project
which was previously awarded to the architectural/engineering firm;

(b) The architectural/engineering firm performed satisfactorily on the related project; and

(c) The Director determines that the direct award is in the best interests of the State.

(2) The Director shall place written documentation of the reasons for the direct award in the
project file and shall report the action to the Board at its next meeting.

R23-2-19. Small Purchases.

(1) If'the Director determines that the services of architects and engineers can be procured
for less than $50,000, or if the estimated construction cost of the project is less than $500,000, the
procedures contained in Subsection (2) may be used.

(2) The Director shall select a qualified firm and attempt to negotiate a contract for the
required services at a fair and reasonable price. The qualified firm may be, but is not required to be,
selected from the register of architectural and engineering firms provided for in Section R23-2-3. If,
after negotiations on price, the parties cannot agree upon a price that, in the Director's judgment, is
fair and reasonable, negotiations shall be terminated with that firm and negotiations begun with
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another qualified firm. This process shall continue until a contract is negotiated at a fair and
reasonable price.

R23-2-20. Alternative Procedures.

(1) The Division may enhance the process whenever the Director determines that it would be
in the best interest of the state. This may include the use of a design competition.

(2) Any exceptions to this rule must be justified to and approved by the Board.

(3) Regardless of the process used, the using agency shall be involved jointly with the
Division in the selection process.

KEY: procurement*, architects, engineers
September 15, 2001 63A-5-103 et seq.
Notice of Continuation May 4, 2000 63-56-14(2)
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4110 State Office Building
Salt Lake City, Utah 84114

Olene S. Walker Phone (801) 538-3018
Governor Fax (801) 538-3267
MEMORANDUM
To: Utah State Building Board
From: F. Keith Stepan
Date: February 4, 2004
Subject: Amendment to Rule R23-3, Planning and Programming for Capital Projects
Recommendation:

DFCM recommends that the Board review and, if satisfied, approve the proposed amendments to
Rule R23-3, Planning and Programming for Capital Projects.

Background:
Rule R23-3 currently prohibits a firm that provides programming services for a project from

being considered for the design of that project. Concerns with this restriction were raised by
architects and engineers in the recent review of DFCM’s procedures for the procurement of
architects and engineers.

DFCM concurred that the current policy is overly restrictive and agreed that any restriction
should be addressed on a project specific basis. This will provide greater flexibility in obtaining
the best services available.

An exception to this general policy is a continuation of the prohibition when the design-build
method is expected to be used. This exception is proposed due to the substantial advantage that a
programming firm can bring to a design-build team due to its involvement on the project and

access to key decision makers.

These changes would be accomplished through the amendments proposed in the attached version
of the rule.

FKS:KEN:sll

Attachment



Proposed Amendments
January 23, 2004

R23. Administrative Services, Facilities Construction and Management.

R23-3. Planning and Programming for Capital Projects.

R23-3-1. Purpose and Authority.

(1) This rule establishes policies and procedures for the authorization, funding, and
development of programs for capital development and capital improvement projects
and the use and administration of the Planning Fund.

(2) The Board’s authority to administer the planning process for state facilities is
contained in Section 63A-5-103.

(3) The statutes governing the Planning Fund are contained in Section 63A-5-211.

(4) The Board’s authority to make rules for its duties and those of the Division is set forth
in Subsection 63A-5-103(1).

R23-3-2. Definitions.
(1) “Agency” means each department, agency, institution, commission, board, or other
administrative unit of the State of Utah.
(2) “Board” means the State Building Board established pursuant to Section 63A-5-101.
(3) “Capital Development” is defined in Section 63A-5-104.
(4) “Capital Improvement” is defined in Section 63A-5-104.
(5) “Director” means the Director of the Division, including, unless otherwise stated, his
duly authorized designee.
(6) “Division” means the Division of Facilities Construction and Management
established pursuant to Section 63A-5-201.
(7) “Planning Fund” means the revolving fund created pursuant to Section 63A-5-211 for
the purposes outlined therein.
(8) “Program” means a document containing a detailed description of the scope, the
required areas and their relationships, and the estimated cost of a construction project.
(a) “Program” typically refers to an architectural program but, as used in this rule, the
term “program” includes studies that approximate an architectural program in
purpose and detail.
(b) “Program” does not mean feasibility studies, building evaluations, master plans,
or general project descriptions prepared for purposes of soliciting funding through
donations or grants.

R23-3-3. When Programs Are Required.

(1) For capital development projects, a program must be developed before the design
may begin unless the Director determines that a program is not needed for that
specific project. Examples of capital development projects that may not require a
program include land purchases, building purchases requiring little or no remodeling,
and projects repeating a previously used design.

(2) For capital improvement projects, the Director shall determine whether the nature of
the project requires that a program be prepared.



R23-3-4. Authorization of Programs.

(1) The initiation of a program for a capital development project must be approved by the
Legislature or the Board if it is anticipated that state funds will be requested for the
design or construction of the project.

(2) When requesting Board approval, the agency shall justify the need for initiating the
programming process at that point in time and also address the level of support for
funding the project soon after the program will be completed.

R23-3-5. Funding of Programs

Programs may be funded from one of the following sources.

(1) Funds appropriated for that purpose by the Legislature.

(2) Funds provided by the agency.

(a) This would typically be the funding source for the development of programs
before the Legislature funds the project.

(b) Funds advanced by agencies for programming costs may be included in the
project budget request but no assurance can be given that project funds will be
available to reimburse the agency.

(c) Agencies that advance funds for programming that would otherwise lapse may
not be reimbursed in a subsequent fiscal year.

(3) If an agency is able to demonstrate to the Board that there is no other funding source
for programming for a project that is likely to be funded in the upcoming legislative
session, it may request to borrow funds from the Planning Fund as provided for in
Section R23-3-8.

R23-3-6. Administration of Programming.

(1) The development of programs shall be administered by the Division in cooperation
with the requesting agency unless the Director authorizes the requesting agency to
administer the programming.

(2) This Section R23-3-6 does not apply to projects that are exempt from the Division’s
administration pursuant to Subsection 63A-5-206(3).

R23-3-7. Restrictions of Programming Firm.

[ A-firm-that-prepares-a-program-for-aproje
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(1) Except as provided in Subsections 2 and 3, neither a firm that prepares a program for

a project nor its subconsultants may be prohibited from being considered for selection
as the lead design firm or a member of the design team for that project unless the
procurement documents for the selection of the firm for the programming services or
the contract with the firm for the programming services contains such a restriction.

(2) In general, a firm that prepares a program for a project that is expected to be
developed using the design-build method described in Section R23-1-45 may not be a
member of the design-build team for that project. In order for this restriction to take
effect, this restriction must be stated in the procurement documents for the selection
of the firm for the programming services or the contract with the firm for the
programming services. This restriction shall not apply to a subconsultant of the
programming firm unless the procurement documents contain such a restriction.

(3) A restriction, as provided for in this Section may be waived if the Director makes a
written determination that it is in the best interests of the State to waive this

requirement.

R23-3-8. Use and Reimbursement of Planning Fund.

(1) The Planning Fund may be used for the purposes stated in Section 63A-5-211
including the development of:

(a) facility master plans;

(b) programs; and

(c) building evaluations or studies to determine the feasibility, scope and cost of
capital development and capital improvement requests.

(2) Expenditures from the Planning Fund must be approved by the Director.

(3) Expenditures in excess of $25,000 for a single planning or programming purpose
must also be approved in advance by the Board.

(4) The Planning Fund shall be reimbursed from the next funded or authorized project for
that agency that is related to the purposes for which the expenditure was made from
the Planning Fund.

(5) The Division shall report changes in the status of the Planning Fund to the Board.

R23-3-9. Development and Approval of Master Plans.

(1) For each major campus of state-owned buildings, the agency with primary
responsibility for operations occurring at the campus shall, in cooperation with the
Division, develop and maintain a master plan that reflects the current and projected
development of the campus.

(2) The purpose of the master plan is to encourage long term planning and to guide future
development.

(3) Master plans for campuses and facilities not covered by Subsection (1) may be
developed upon the request of the Board or when the Division and the agency
determine that a master plan is necessary or appropriate.

(4) The initial master plan for a campus, and any substantial modifications thereafter,
shall be presented to the Board for approval.



4110 State Office Building
Salt Lake City, Utah 84114

Olene S. Walker Phone (801) 538-3018
Governor Fax (801) 538-3267
MEMORANDUM
To: Utah State Building Board
From: F. Keith Stepan
Date: February 4, 2004
Subject: Delegation to USU for Brigham City Campus Remodel
Recommendation:

DFCM recommends that the Board approve the delegation of this project to Utah State
University as requested in the attached letter dated January 9, 2004 with the following additional
conditions: (1) the plans and specifications be approved by DFCM prior to the commencement
of construction and (2) DFCM’s building official oversee the compliance with building code
requirements in a manner similar to projects managed by DFCM.

Background:
This remodeling project has been discussed in the last two Board meetings as part of the

discussion of the master plan for the state campus in Brigham City. In the January meeting, the
Board authorized $300,000 of capital improvement funds for remodeling needs at this campus.
Approximately $50,000 of this allocation will be used to incorporate two classrooms currently
used by USU into the space used by the Driver License Division. It is anticipated that DFCM
will manage this project. The remaining $250,000 of capital improvement funds will be
combined with USU funds for the project that is the subject of this delegation request.

If this project were occurring on an USU-owned campus, the administration of the project would
be automatically delegated to USU under the across-the-board delegation that the Board
approved several years ago. This project does not fall under that delegation authority because it
is occurring on a campus owned by DFCM. DFCM does not see any reason why USU should
not be allowed to manage the project.

The two conditions noted above are recommended by DFCM due to the unique circumstance of
USU managing a project in a campus for which DFCM has ownership and general responsibility.

FKS:KEN:sll

Attachment



UNIVERSITY

OFFICE OF THE VICE PRESIDENT
FOR ADMINISTRATIVE SERVICES
1445 Old Main Hill

Logan UT 84322-1445
(435)797-1146

FAX: (435) 797-0710

9 January 2004

F. Keith Stepan, Director

Division of Facilities Construction
and Management

4110 State Office Building

Salt Lake City, UT 84114

Dear Keith:
SUBJECT: Delegation Request — USU Brigham City Campus Additional Space Renovation

Utah State University requests delegation for the design and renovation of up to 15,000 square feet of
educational space at the Brigham City Campus (former Fred Meyer property). A portion of the unused
space in the Fred Meyer Building will be renovated to be used as classrooms, restrooms, and student
commons area. The space will be used year round to help meet the educational needs of the continuing
higher education students served by USU Brigham City. Currently USU occupies approximately 22,000
square feet of space at the Brigham City Campus. Due to high rates of growth in enrollment over the past
five years and projected continuing high rates of enrollment, it is no longer possible to effectively meet the
requirements of the students. Since the Brigham City facility is managed by DFCM , delegation to USU is
needed. Justification for the delegation request is as follows:

REQUIREMENTS FOR DELEGATION

A. SCOPE - The project consists of designing and constructing ADA approved restroom facilities for
both male and female students, eight to twelve classrooms for face-to-face instruction, and the
related commons areas associated with a student population. This will leave approximately 15,000
square feet of undeveloped space within the Fred Meyer building for future expansion.

B. EFFICIENCY - The project will be managed by USU Facilities Design and Construction Office. The

C. SIZE OF PROJECT - The total project budget will not exceed $450,000.

D. DEMONSTRATED BENEFITS - The main benefit to delegation of this project will be the efficiency
of dealing with individuals who have already been deeply involved in the economic and technical

aspects of this type of renovation.



F. Keith Stepan
9 January 2004

Page 2

E. CAPABILITY TO ADMINISTER THE PROJECT - Past performance on delegated projects has
produced excellent quality projects and a good working relationship with the user, consultants, and
contractor. Facilities personnel have developed an understanding of DFCM and Building Board
concems. Since the project will be relatively small, the amount of coordination necessary may be
more difficult if administered from Salt Lake City.

QUALIFICATION CRITERIA

A PROJECT MANAGEMENT

1.

The project manager will be Stanley Kane AIA, RIBA. Stanley has been a project manager
with Utah State University for 11 years. He is a licensed architect and certified building
inspector, and he has 25 years experience in design and construction.

The project management will be traditional with monthly reporting to DFCM and the Building
Board.

Design Criteria — The unusual nature of designing and incorporating additional educational
space into the existing facilities and the complexity of the number of players will necessitate a
lot of on site coordination which would be more easily handled by USU. DFCM design criteria
as well as USU design standards will be utilized.

Change Order Review — Change Order procedures will be the same as DFCM procedures
with review by USU Facilities Design and Construction, and USU Office of the Vice President
for Administrative Services.

Dispute Resolution - Dispute resolution will be handled by the Vice President for
Administrative Services with assistance from Facilities Design and Construction staff and the
Attorney General’s representative assigned to USU as necessary.

B. BUILDING OFFICIAL AUTHORITY

1.

The renovation will be in an existing facility that complies with building codes that applied to -
this type of building when it was built. USU will coordinate closely with all State agencies
including DFCM and the State Fire Marshal for the plans to remodel and change use in the
existing building.

C. ADMINISTRATIVE MANGEMENT

1.

Preparation and Adequacy of Budget — The project budget of $450,000 is based on
preliminary estimates produced by engineering consultants and will be further refined by RFP
respondents when proposals are returned.

Funding - Funding will be through USU Brigham City student fee accounts and USU Brigham
City State program appropriation.



F. Keith Stepan
9 January 2004
Page 3

3. Financial Management - Financial Management will be handled through the Office of the Vice
President of Administrative Services. All previous delegated projects have been successfully
managed by this office.

4. Procurement of Services — Value Based Selection procedures will be followed in reviewing
proposals.

ADMINISTRATION OF DELEGATED PROJECTS

A. FIDUCIARY RESPONSIBILITY - USU will accept fiduciary responsibility and ensure that all
contracts are awarded legally.

B. REPORTING — USU will report the project through the regular delegation/administration report
process and submit any other reports to DFCM as requested.

Your favorable response to this request at the next meeting of the Building Board will be appreciated.
Please let me know if further information is needed.

Sincerely,

V4
/f(wé Mloreio_
Kevin C. Womack

Associate Vice President
for Administrative Services

KCW/jm

c: Kenneth E. Nye



4110 State Office Building
Salt Lake City, Utah 84114

Olene S. Walker Phone (801) 538-3018
Governor Fax (801) 538-3267
MEMORANDUM
To: Utah State Building Board
From: F. Keith Stepan
Date: February 4, 2004
Subject: Reallocation of Capital Improvement Funds
Recommendation:

DFCM recommends that the Board reallocate $50,000 to the Department of Human Services and
Workforce Services second story build-out of the Clearfield office building.

Background:
DFCM has been working with Human Services and Workforce Services to coordinate the build-

out over the last two years for the second story of the Clearfield office. The Clearfield office is
jointly used by both agencies. In order to coordinate transfer of staff from leased space, the
build-out needs to be completed by September 1, 2004, as the leases will expire at the end of
August. As a result, DFCM needs to hire an architect by the end of February to accomplish the
design so that construction can be commenced in May.

The funding for the project will come from $40,000 from a cancelled project at the Calvin
Rampton building that was to design organizational and energy efficient space, and $10,000

from the old energy fund.

FKS:KDB:sll



WK Q,’a
e 4110 State Office Building

e Salt Lake City, Utah 84114

Olene S. Walker Phone (801) 538-3018
Governor Fax (801) 538-3267
MEMORANDUM

To: Utah State Building Board

From: F. Keith Stepan

Date: February 4, 2004

Subject: DFCM Capital Development Group

DFCM will introduce the staff in its capital development group and provide an overview of the
services they provide.

FKS:KEN:sll



4110 State Office Building
Salt Lake City, Utah 84114

Olene S. Walker Phone (801) 538-3018
Governor Fax (801) 538-3267

MEMORANDUM

To: Utah State Building Board

From: F. Keith Stepan

Date: February 4, 2004

Subject: Approval of Administrative Reports for the University of Utah and Utah
State University

Attached for your review and approval are the administrative reports for the University of Utah
and Utah State University

FKS:sll



THE
UNIVERSITY
OFUTAH

January 16, 2004

Mr. Keith Stepan

Division of Facilities Construction
and Management

4110 State Office Building

Salt Lake City, UT 84114

Reference:  Delegated Projects Report for the Meeting of February 4, 2004
Dear Keith:

The status report of delegated projects to the University of Utah is enclosed for the Utah State
Building Board.

Please call me at 581-5743 if there are any questions.

Sincerely,

Brad Clawson
Manager, Support Services

Enclosures

c: Mike Perez
John Huish

Campus Design & Construction

University Services Building
1795 E.South Campus Drive, Rm 201
Salt Lake City, Utah 84112-9403
(801) 581-6883
FAX (801) 581-6081



THE
UNIVERSITY

OF UTAH
MEMORANDUM

To: Utah State Building Board

From: John W. Huish

Date: January 16, 2004

Subject: Administrative Reports for University of Utah

The following is a summary of the administrative reports for the University of Utah.

Architect/Engineering Agreements Awarded (Page 1)
No significant Items.

Construction Contracts Awarded (Page 2)
No significant Items.

Report of Contingency Reserve Fund (Page 3)
No activity since the last report.

Report of Project Reserve Fund Activity (Page 4)
No activity since the last report.

JWH:sf

Attachment

Campus Design & Construction

University Services Building
1795 E.South Campus Drive, Rm 201
Salt Lake City, Utah 84112-9403
(801) 581-6883
FAX (801) 581-6081
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UtahState

UNIVERSITY

OFFICE OF THE VICE PRESIDENT
FOR ADMINISTRATIVE SERVICES
1445 Old Main Hill

Logan UT 84322-1445
(435)797-1146

FAX: (435)797-0710

14 January 2004

F. Keith Stepan, Director

Division of Facilities Construction
and Management

4110 State Office Building

Salt Lake City, Utah 84114

Dear Keith:
SUBJECT:  USU Administrative Reports for February 2004 Building Board Meeting

The following is a summary of the administrative reports for USU for the period 11/12/03 to
01/14/04:

Professional Contracts, 4 contracts issued (Page 1)

The budget amount and the fee amount on each of these contracts is the same. This is
because each contract represents only part of a larger project. The entire A/E budget will not
be fully justified until all contracts for the entire project have been issued.

Construction Contracts, 6 contracts issued (Page 2)

Item 1, 4, and 5 - The construction budget and the contract amount on each contract is the
same. These contracts represent only a portion of the construction budget amount. Multiple
contracts will be issued to eventually meet the construction budget amount.

Item 3 and 6, Inside Wiring Phase | - The construction budget for materials and installation of
wire is $1,018,300. Multiple small construction contracts will be issued as needed as the
project progresses.

Report of Contingency Reserve Fund (Page 3)
No significant items.

Report of Project Reserve Fund Activity (Page 4)
No changes.

Current Delegated Projects List, (Pages 5-6)
Two new projects listed.

HPER Upgrades - This project is USU’s #1 priority for capital improvement funding for FY05.
The upgrades include air conditioning, floors, locks, and fire alarms. USU is proceeding at this
time with the design only of the air conditioning portion with institutional funds in order to be



F. Keith Stepan
14 January 2004
Page 2

able to install air conditioning this summer. If state funding is not allocated, USU will absorb the
cost of the design work.

Recital Hall - Delegation authority of this $8 million project to USU was approved by the Building
Board in its 7 January 2004 meeting. Design work continues.

Sincerely,

Oty 5

T
Ronald S. Godfrey 4 ;

Vice President for
Finance and Business

RSG/jm
c: Darrell E. Hart

Stanley G. Kane
Brent Windley
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4110 State Office Building
Salt Lake City, Utah 84114

Olene S. Walker Phone (801) 538-3018
Governor Fax (801) 538-3267
MEMORANDUM
To: Utah State Building Board
From: F. Keith Stepan
Date: February 4, 2004
Subject: Administrative Report for DFCM

The following is a summary of the administrative reports for DFCM.

Lease Report (Page 1)
No significant Items.

Architect/Engineering Agreements Awarded, 7 Agreements Issued (Page 2)
No significant Items.

Construction Contracts Awarded, 61 Contracts Issued (Page 3)
No significant [tems.

Report of Contingency Reserve Fund (Page 4)

Increases

The increase is an additional transfer to Contingency Reserve, of the amount that was budgeted
for contingency on this FY’04 funded project, which just had a final project budget completed.

Decreases, New Construction

Univ. of Utah Health Science Education Building

This is for change order #5 for various unknown site conditions such as; undocumented
communications duct bank, and other undocumented utility lines.

Report of Project Reserve Fund Activity (Page 5)

Increases

This item reflects savings on a project that was transferred to Project Reserve per statute. This
particular transfer was discussed in last months Board report.

Decreases
Eureka DOT Maintenance Station Addition
Funds required to award construction contract

Provo ABC Store #5 Replace Floor Tile
Return funds previously transferred to Project Reserve, to complete project.
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Statewide Planning Fund (Page 6)
No changes.

Emergency Fund Report (Page 7)
No changes
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