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MEMORANDUM 
 
 
To: Utah State Building Board 
From: David G. Buxton 
Date: April 15, 2010 
Subject: Approval of Minutes of April 7, 2010 
 
 
Attached for your review and approval are the meeting minutes of the Utah State Building Board 
meeting held April 7, 2010. 
 
 
DGB:CMN 
 
Attachment 
 
 



Utah State Building Board 
 

  
 

 
 
 

MEETING 
 

April 7, 2010 
  

 
MINUTES

 
Utah State Building Board Members in Attendance: 
Mel Sowerby, Chair 
George Daines 
Wilbern McDougal 
Sheila Gelman 
Cyndi Gilbert 
 
DFCM and Guests in Attendance: 
Gregg Buxton Division of Facilities Construction & Management 
Kurt Baxter Division of Facilities Construction & Management 
CeeCee Niederhauser Division of Facilities Construction & Management 
John Nichols Division of Facilities Construction & Management 
Alan Bachman   Attorney General’s Office/DFCM 
LaPriel Dye    Attorney General’s Office/DFCM 
Chris Hipwell    Wadman Corp. 
Jerry Jensen    Utah Department of Commerce 
Bill Juszcak    UDOT 
Kade Minchey   Legislative Auditor 
Dallas Earnshaw   USH 
Tiffany Woods   BHB Consulting Engineers 
Cynthia Cook   FFKR Architects 
Chris Coutts    Architectural Nexus 
Keiren Hansen   Weber State University 
Jim Michaelis   Utah Valley University 
Frank Young    Utah Valley University 
Douglas Dawes   Utah State University 
Bryan Wilmot   Utah Correctional Industries 
Curtis Burk    Department of Administrative Services 
Bob Askerlund   Salt Lake Community College 
David F. Tanner   Southern Utah University 
Ken Berrett    Utah State University 
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Rachel McQuillon   Kiewit 
Adam Smith    Kiewit 
Judy Duncombe   Utah State Fair Park 
Andrew Carlino   Utah State Fair Park 
Ralph Hardy    OCHE 
Greg Stauffer   OCHE 
Mike Perez    University of Utah 
Ian Christensen   OLAG 
Alyn Lunceford   Utah Courts 
Keith Davis    DHS 
Jackie McGill    Spectrum Engineers 
Kim Hood    DAS 
 
On Wednesday, April 7, the Utah State Building Board held a regularly scheduled meeting 
at the Utah State Capitol Complex, Room 250, Salt Lake City, Utah. Chair Mel Sowerby 
called the meeting to order at 9:03 a.m.   
 

 APPROVAL OF MINUTES OF MARCH 10, 2010 .................................................  
 
Chair Sowerby sought a motion for approval of the minutes.  
 
MOTION: Wilbern McDougal moved to approve the meeting minutes of March 10, 

2010. The motion was seconded by Sheila Gelman and passed 
unanimously. 

 
 MASTER PLAN APPROVAL FOR SNOW COLLEGE..........................................  

 
Kurt Baxter from DFCM indicated that the original master plan for Snow College was about 
7 years old.  There have been many changes and additions at the college.  They recently 
acquired Ephraim Elementary School which included about 7 acres of land and they want 
to incorporate that into the master plan along with making changes to some of their old out-
dated student housing.  Therefore, they would like to make an addendum to the Master 
Plan with additional funds being provided by Snow College. 
 
MOTION: Cyndi Gilbert moved for approval of the New Master Plan as paid for 

with Snow College Funds.  Motion was seconded by George Daines and 
passed unanimously. 

 
 ALLOCATION OF FY 2010 CAPITAL IMPROVEMENT FUNDS ..........................  

 
Ken Nye reported that the University of Utah continues to deal with problems with their 
infrastructure.  Last summer they experienced a number of major, very expensive failures 
to their high temperature water distribution system.  Those who attended the Building Board 
tour last summer had an opportunity to see this first hand.  At that time, DFCM’s Director 
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Gregg Buxton encouraged the University to visit with a number of Legislative leaders to 
address this critical need.  One of the responses from the Legislature included 
encouragement to do everything possible with the existing funding.  They later submitted a 
request to the Legislature for the first portion of the capital development request.  The 
Legislature was not able to fund that request but ended up authorizing a reallocation of 
$3,550,000.00 of the current fiscal year’s capital improvement money that had been 
previously authorized to the University of Utah.  They applied those funds to the high 
temperature water distribution system replacement.  They wanted to clarify that this 
reallocation does not provide any additional funding to the University.  It takes previously 
allocated funds from FY 2010 and directs them to this particular project (See attachment 
#1). 
 
DAS Director, Kim Hood asked if this $3.5 Million reallocation only funds the high 
temperature water line replacement.  With these funds, how close will the University be to 
completing this project?  Ken Nye responded that the $3.5 Million reallocation and the 
additional $2.5 Million that was funded for FY 2011 will help them complete roughly one half 
of the project. 
 
George Daines said that they must have had a number of places they could have taken the 
money from but elected to draw from a certain list of projects.  He indicated that he would 
be interested in having a copy of the list which showed the possible choices.  Ken Nye 
responded that the only project that was not under contract in FY 2010 was a fume hood 
project that had been delayed in construction because of some code problems they were 
trying to work through. There were not a lot of options left. 
 
MOTION: Wilbern McDougal moved to approve the Allocation of FY 2010 Capital 

Improvement Funds.  The motion was seconded by George Daines and 
passed unanimously. 

 
 ALLOCATION OF FY 2011 CAPITAL IMPROVEMENT FUNDS ..........................  

 
Kurt Baxter reported that DFCM’s recommendations for the reallocation of capital 
improvement funds were developed under due process and approved by the Board.  The 
total costs of all requests received this year from all agencies and institutions of higher ed 
was $182 Million.  The Legislature funded $50.6 Million.  Mr. Baxter reported that the 
process to narrow the list of selections was a big undertaking with the procedure starting 
eight months ago with contacts to project managers to verify project costs and to make 
sure they were important and needful.  Most of these items are repairs to infrastructure, 
HVAC, electrical, roofing, structural or paving problems.  Upgrades to life safety systems 
are given a high priority.  There are several items to review (see attachment #2). 
 
The first is a summary of replacement costs of facilities verses the share of FY 2011 capital 
improvement funding.  Higher education received a significant amount of the funding at $29 
Million.  The percent for FY 2011 funding is 61.8% and replacement cost at 62.5%.  Next 
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line is state agencies with $18 Million.  The percent of funding was at 38.2% and 
replacement cost at 37.5%.  The sum of these figures equal the $47 Million allocated.  The 
$3.4 Million goes into the general funds for planning funds for roofing, paving and other 
projects that are distributed around the state on an “as needed” basis to all agencies except 
University of Utah and Utah State which have their own funds for these projects.  The 
grand total of $50,685,400.00 is the amount appropriated to us from the Legislature. 
 
The FY 2010 capital improvement projects status report on the same page shows there are 
125 projects completed or under construction out of 139 which show their percentage at 
89% (See attachment #2).  Gregg Buxton explained that this percentage was probably an 
indication of the status of the economy.  DFCM is trying to complete their job with fewer 
personnel and as a result some of these processes are struggling. 
 
Mr. Baxter continued his report by explaining the capital improvement funding for FY 2007 
to FY 2011.  He explained that this is a five-year overview of the allocation of capital 
improvement funds to each agency and institution of higher education in the state.  The 
column before the total on the far right shows this year’s allocation with roughly 2% going to 
higher education and about 38% going to state agencies.  A comparison of other years, 
show they are fairly similar.  Occasionally there are variations in funding when there is a 
large piece of equipment or a large improvement project.  
 
Next is a list of capital improvements that DFCM is recommending to the Building Board for 
allocations for FY 2011 (See attachment #3).  This is a breakdown of every project 
individually for each agency and institution with a total at the bottom.  Mr. Baxter indicated 
they would like to fund a lot more than the $40 Million but it’s the second year in a row they 
have been cut back to a low number in capital improvements.  At this time Mr. Baxter 
opened the discussion up for questions. 
 
Ben Barrett from Utah State University indicated there was a small error on the report 
where one number ended off the line on their list of projects and Mr. Baxter made note of 
the correction.  The Final list includes the correction to the USU Misc Funds Project 
for $157,000 
 
Sheila Gelman questioned the Salt Lake Community College RRC Legacy Fountain Phase 
II.  Is this a water fountain?  Mr. Baxter responded that it was a water feature.  She asked 
why, when there are financial problems and budget cuts, are we allocating money for a 
fountain?  Mr. Baxter replied that the Building Board has required of agencies and 
institutions to have 75% of their needs from ISIS reports and critical improvements with 20-
25% from other needs on campus.  The fountain was a project that was started several 
years ago and needs to be finished up. 
 
Mel Sowerby questioned the need from the Capitol Preservation Board to update and 
refurnish pews and benches which were quite expensive when we are looking at what 
appears to be life safety issues at Utah State buildings.  How is that decided?  Mr. Baxter 
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responded that again they look at their ratio of 75% to 25%.  Twenty-five percent of their 
allocation could be used for miscellaneous improvements, not necessarily life safety ISIS 
type situations.  The Capitol Preservation Board oversees the capitol complex which has a 
high replacement costs, as you might imagine.  Mr. Baxter emphasized that the funding is 
basically directed by the percentages. 
 
MOTION: Cyndi Gilbert moved to approve the Allocation of FY 2011 Capital 

Improvement Funds.  The motion was seconded by George Daines and 
passed unanimously. 

 
 ADMINISTRATIVE REPORTS FOR UNIVERSITY OF UTAH AND UTAH STATE 

UNIVERSITY..........................................................................................................  
 
Ken Nye was the spokesman for the University of Utah.  He reported that as part of their 
administrative report they were asked to provide a summary of the status of their FY 2010 
capital improvement projects which was part of the report by Mr. Baxter.  They had 17 
projects funded for FY 2010 and 14 were completed, making their percentage at 82% (See 
attachment #4).   
 
For their regular administrative report, they had 10 design agreements and 5 study or other 
type agreements with no significant items on any of those.  The second page of their report 
shows 3 remodeling contracts and one site improvement contract, again with no significant 
items on any of those.  The third page shows no activity in their project reserve fund last 
month.  Mr. Nye anticipates next month they will be showing some savings going into that 
project reserve.  The fourth page covers the contingency reserve fund.  Project 20,024, the 
High Temperature Water Line in the Hales Sciences Area for $40,000 covered a number of 
unforeseen items, such as buried stairs, duct banks as well as utilities that were not quite in 
the location as shown from the as-builts.  Project 20,006 dealt with the Physics Building 
Drainage Improvements. The $11,885.00 covers the cost of correcting deficient work that 
wasn’t discovered until excavation commenced around the building.  There was an 
underground basement that extended out away from the 45 year old building.  The concrete 
bed, instead of having a slope that would drain away from the building, drained back into 
the building.  This amount covers the cost of putting in a waterproofing system to correct 
the problem. 
 
Mel Sowerby asked if the University was treating each of these high temperature water 
sections of campus as separate entities and Mr. Nye indicated they were. 
 
MOTION: Cyndi Gilbert moved to approve this month’s Administrative Report of 

the University of Utah.  The motion was seconded by Wilbern McDougal 
and passed unanimously. 

 
Mel Sowerby reminded the Board that last month they tabled the Utah State University 
Report because Utah State University officials were unable to attend the Building Board 
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Meeting.  He asked if there were any questions regarding last month’s Utah State 
University’s monthly report? If not, then they will proceed with this month’s report which 
should be all inclusive. 
 
Ken Berrett from Utah State University indicated that FY 2010 funding was winding down.  
There were no new professional contracts.  There were 4 new construction contracts 
issued this month.  No changes to the contingency reserve fund and no changes to the 
project reserve fund.  Of the 48 current projects, 21 were substantially complete this month 
and 21 in construction.  Five were in design or study phase and one pending.  On page 3 of 
their  report that lists new construction projects, the Fine Art’s Safety Complex repairs and 
Eccles Conference Center Business Walkways – those 2 projects make them 100% 
obligated for the year.  The bulk of their projects are nearing completion, however there are 
two projects that are scheduled to begin right after commencement.  Both projects involve 
areas where they need to wait for students to get out so they can begin work. 
 
Mel Sowerby asked if there were any questions regarding this month’s Utah State 
University administrative report?  He then indicated they should address last month’s 
report.  He asked for a motion to accept last month’s administrative report. 
 
MOTION: Cyndi Gilbert moved to approve last month’s Administrative Report of 

Utah State University.  The motion was seconded by Wilbern McDougal 
and passed unanimously. 

 
Mel Sowerby asked if there were any questions regarding this month’s Utah State 
University administrative report?  If not he asked if there was a motion to accept this 
month’s administrative report for Utah State University. 
 
MOTION: Cyndi Gilbert moved to approve this month’s Administrative Report of 

Utah State University.  The motion was seconded by George Daines and 
passed unanimously. 

 
 ADMINISTRATIVE REPORTS FOR DFCM...........................................................  

 
Kurt Baxter reported there were no significant lease reports or architectural/engineering 
service agreements awarded.  However, there were 18 architect/engineering agreements 
that were very small in nature.  There were 24 construction contracts awarded which 
included the Provo 4th District Courts Facility Chiller Replacement and the Split Mountain 
Youth Center HVAC Controls Upgrade. 
 
For decreases in the contingency reserve fund, they had USU UStar with change orders 
#5-7 for various items listed.  That came to $328,000 which they consider a significant item. 
 In addition, the Uintah Basin ATC had a change order of $80,000 for a landscaping item.  
Snow College had an item of $75,000 for some issues with the boiler.  The report of the 
project reserve fund activity shows a major decrease.  There were a couple of small 
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decreases, but the large one was Senate Bill #3 in the 2010 Legislative session which 
reduced our reserve fund by $5 Million.  Mr. Baxter indicated that the only thing that may 
have an affect is the new ability that the Building Board has to reallocate improvement 
funds back to other improvement projects.  Their reserve fund is a bit on the low side so 
things may not reallocate until their accountant is confident that they have a healthy reserve 
fund.  Then they can start reallocating those capital improvement funds back to the 
agencies.  He indicated that he knows this affects some of the institutions and agencies 
who are present today. 
 
Mel Sowerby encouraged Mr. Baxter to do the math so that they don’t allocate funds they 
do not have and Mr. Baxter assured him that they would keep the fund healthy.  He was 
told that the fund needs to be between $4 Million and $5 Million and the fund is right at $4 
Million now.  They have found that bids have been coming in substantially lower than they 
have in the past and they anticipate future savings on improvement projects and hope to 
reallocate those back to the agencies and institutions where originally allocated.  This of 
course would come through the Building Board process. 
 

 DFCM/DPS REQUEST FOR PLANNING FUNDS .................................................  
 
Kurt Baxter reported that the Legislature gave direction to pursue a study to determine if 
the new EOC should be built in conjunction with Salt Lake City.  Currently they have some 
estimates showing the cost associated with the venture.    There are possibilities for 
receiving funds from ARRA but first they need to get approval for the study from the 
Building Board.  The study will determine the possible impact there would be with 
constructing the building with Salt Lake City on the same piece of property or going alone 
and building it west of the city.  There are various advantages both ways. 
 
Second, they need approval to use the planning funds if they cannot get them from the 
ARRA funds.  Of course they will try to get the federal funds because it is free money.  
They would like to get the approval from the Board that if they can’t get the ARRA funds 
then they could use the planning fund to make this study happen.  Therefore, they are 
requesting permission from the Building Board to do the study and to pay for it with funds 
from the planning fund if necessary. 
 
Mel Sowerby asked Mr. Baxter if he had an amount.  Mr. Baxter indicated it was close to 
$75,000. 
 
George Daines stated that they are presuming that they will ask the question of whether the 
location of the facility in an urban area would be a useful place to locate in terms of it’s 
function.  Mr. Baxter responded that if you have two EOC’s together and the fault line goes 
right through them, what would be left?  Obviously there is a big advantage to having them 
located in two separate locations.  The consultant would address those questions – costs 
and locations.  Mr. Daines reminded Mr. Baxter that the Building Board had some questions 
and concerns when an earlier presentation was given to the Board about location and 
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about how costs should be allocated for this project.  He encouraged Mr. Baxter to go back 
and listen to the recording of that presentation.   Mr. Baxter assured Mr. Daines that he 
would do that.  Mr. Baxter indicated that Jim Russell, project manager for DFCM would be 
taking on this project and he would make sure Mr. Russell was informed of the concerns.  
They want to make sure that the state funds are wisely spent and that it makes sense 
strategically. 
 
Gregg Buxton indicated that this is a political issue and has been mandated that we report 
this to the Legislature prior to June 30th. They are concerned that this study be completed 
accurately with all facts presented.  Mr. Buxton felt this did not happen last time and 
assured the Board that this time the study would be done properly. 
 
MOTION: George Daines moved to approve DFCM/DPS Request for Planning 

Funds.  The motion was seconded by Sheila Gelman and passed 
unanimously. 

 
 ADJOURNMENT....................................................................................................  

 
MOTION: Cyndi Gilbert moved to adjourn at 9:52a.m.  The motion was 

seconded by Sheila Gelman and passed unanimously. 
 



Attachment #1



Attachment #2



Attachment #3



Attachment #4



 

Utah State Building Board 
 

 
 
Gary R. Herbert    

            Governor 4110 State Office Building 
 Salt Lake City, Utah 84114 

 Phone  (801) 538-3018 
 Fax  (801) 538-3267 

 
 

MEMORANDUM 
 
 
To: Utah State Building Board 
From: David G. Buxton 
Date: April 27, 2010 
Subject: University of Utah -- Approval of Data Center Retrofit Project 
 

 
Recommendation 
 

DFCM recommends that the Building Board review the request from the University of Utah for 
approval of the Data Center Retrofit Project. 
 
Background 
This project will renovate an existing, University-owned building for use as a data center and 
will not result in any additional square footage.  It is being funded entirely through Non-State 
funding sources with the largest contributions coming from Hospital operations and University 
research. 
  
DGB:cmn 
Attachment 







 

Utah State Building Board 
 

 
 
            Gary R. Herbert    

                        Governor 4110 State Office Building 
 Salt Lake City, Utah 84114 

 Phone  (801) 538-3018 
 Fax  (801) 538-3267 

 
 

MEMORANDUM 
 
 
To: Utah State Building Board 
From: David G. Buxton 
Date: April 26, 2010 
Subject: Demo of Old Facilities Bldg. 

 
 
Recommendations 
 

DFCM recommends that the Building Board review the UVU request to demolish the old 
facilities building (Old residential house) 
 
Background 
UVU is in the process of building a new Facilities Building.  The existing building is a 
combination of an old residential house and a couple of modular housing unit.  The house has no 
historical significance and the modular unit will also be disposed.   
 
DGB:kfb 
Attachments 
 



                                                



                                                



                                                



                                                



 

Utah State Building Board 
 

 
 
Gary R. Herbert    

            Governor 4110 State Office Building 
 Salt Lake City, Utah 84114 

 Phone  (801) 538-3018 
 Fax  (801) 538-3267 

 
 

MEMORANDUM 
 
To: Utah State Building Board 
From: David G. Buxton 
Date: April 27, 2010 
Subject: Proposed Amendments to Rules: 
 FOUR ACTION ITEMS: 

ACTION A:  R23-1.  Procurement of Construction 
ACTION B:  R23-22.  General Procedures for Acquisition and selling of Real 
Property 
ACTION C:  R23-23.  Health Insurance in State Contracts – Implementation 
ACTION D:  Proposal of New Rule 23-7.  State Construction Contracts and 
Drug and Alcohol Testing. 

 
 
Recommendation 
In accordance with the 2010 General Session of the Utah State Legislature, the above named 
rules have been amended to implement changes made in statute during this Legislative Session. 
 
The DFCM recommends that the Building Board approve these amendments to the attached 
copies of the following rules: 

R23-1.  Procurement of Construction 
R23-22.  General Procedures for Acquisition and selling of Real Property 
R23-23.  Health Insurance in State Contracts – Implementation 

 
It is further recommended that the Building Board approve the new proposed Rule R23-7, 
entitled State Construction Contracts and Drug and Alcohol Testing to implement a new rule to 
comply with the provisions of Section 63G-6-604. 
 
Actions on filing the changes to Rules R23-1, R23-22, R23-23 and the new Rule R23-7 should 
be made by separate motions and votes.   
 
If the Building Board is satisfied with the proposed amendments to these rules (as attached), the 
DFCM recommends that a Substantive Change for each amended rule and a Notice of Proposed 
New Rule be filed with the Division of Administrative Rules.  At such time, if negative 
comments are not received after publication and the 30-day comment period, the DFCM requests 
that the Board approve the filing of the effective notices without returning to the Board. 
 
DGB:ASB 
Attachments



R23.  Administrative Services, Facilities Construction and Management. 
R23-1.  Procurement of Construction. 
R23-1-1.  Purpose and Authority. 
 (1)  In accordance with Subsection 63G-6-208, this rule establishes procedures for the 
procurement of construction by the Division. 
 (2)  The statutory provisions governing the procurement of construction by the Division are 
contained in Title 63G-6-208 and Title 63A, Chapter 5. 
 
R23-1-2.  Definitions. 
 (1)  Except as otherwise stated in this rule, terms used in this rule are defined in Section 
63G-6-103. 
 (2)  In addition: 
 (a)  "Acceptable Bid Security" means a bid bond meeting the requirements of Subsection 
R23-1-40(4). 
 (b)  "Board" means the State Building Board established pursuant to Section 63A-5-101. 
 (c)  "Cost Data" means factual information concerning the cost of labor, material, overhead, 
and other cost elements which are expected to be incurred or which have been actually incurred by 
the contractor in performing the contract. 
 (d)  "Director" means the Director of the Division, including, unless otherwise stated, his 
duly authorized designee. 
 (e)  "Division" means the Division of Facilities Construction and Management established 
pursuant to Section 63A-5-201. 
 (f) "Established Market Price" means a current price, established in the usual and ordinary 
course of trade between buyers and sellers, which can be substantiated from sources independent of 
the manufacturer or supplier. 
 (g)  "Price Data" means factual information concerning prices for supplies, services, or 
construction substantially identical to those being procured.  Prices in this definition refer to offered 
or proposed selling prices and includes data relevant to both prime and subcontract prices. 
 (h)  "Procuring Agencies" means, individually or collectively, the state, the Division, the 
owner and the using agency. 
 (i)  "Products" means and includes materials, systems and equipment. 
 (j)  "Proprietary Specification" means a specification which uses a brand name to describe 
the standard of quality, performance, and other characteristics needed to meet the procuring 
agencies' requirements or which is written in such a manner that restricts the procurement to one 
brand. 
 (k)  "Public Notice" means the notice that is publicized pursuant to this rule to notify 
contractors of Invitations For Bids and Requests For Proposals. 
 (l)  "Record" shall have the meaning defined in Section 63G-2-103 of the Government 
Records Access and Management Act (GRAMA). 
 (m)  "Specification" means any description of the physical, functional or performance 
characteristics of a supply or construction item.  It may include requirements for inspecting, testing, 
or preparing a supply or construction item for delivery or use. 
 (n)  "State" means the State of Utah. 
 (o)  "Subcontractor" means any person who has a contract with any person other than the 
procuring agency to perform any portion of the work on a project. 
 (p)  "Using Agency" means any state agency or any political subdivision of the state which 



utilizes any services or construction procured under these rules. 
 (q)  "Work" means the furnishing of labor or materials, or both. 
 
R23-1-5.  Competitive Sealed Bidding. 
 (1)  Use.  Competitive sealed bidding, which includes multi-step sealed bidding, shall be 
used for the procurement of construction if the design-bid-build method of construction contract 
management described in Subsection R23-1-45(5)(b) is used unless a determination is made by the 
Director in accordance with Subsection R23-1-15(1)(c) that the competitive sealed proposals 
procurement method should be used. 
 (2)  Public Notice of Invitations For Bids. 
 (a)  Public notice of Invitations For Bids shall be publicized electronically on the Internet; 
and may be publicized in any or all of the following as determined appropriate: 
 (i)  In a newspaper having general circulation in the area in which the project is located; 
 (ii)  In appropriate trade publications; 
 (iii)  In a newspaper having general circulation in the state; 
 (iv)  By any other method determined appropriate. 
 (b)  A copy of the public notice shall be available for public inspection at the principal office 
of the Division in Salt Lake City, Utah. 
 (3)  Content of the Public Notice.  The public notice of Invitation For Bids shall include the 
following: 
 (a)  The closing time and date for the submission of bids; 
 (b)  The location to which bids are to be delivered; 
 (c)  Directions for obtaining the bidding documents; 
 (d)  A brief description of the project; 
 (e)  Notice of any mandatory pre-bid meetings. 
 (4)  Bidding Time.  Bidding time is the period of time between the date of the first 
publication of the public notice and the final date and time set for the receipt of bids by the Division.  
Bidding time shall be set to provide bidders with reasonable time to prepare their bids and shall be 
not less than ten calendar days, unless a shorter time is deemed necessary for a particular project as 
determined in writing by the Director. 
 (5)  Bidding Documents.  The bidding documents for an Invitation For Bids: 
 (a)  shall include a bid form having a space in which the bid prices shall be inserted and 
which the bidder shall sign and submit along with all other required documents and materials; and 
 (b)  may include qualification requirements as appropriate. 
 (6)  Addenda to the Bidding Documents. 
 (a)  Addenda shall be distributed or otherwise made available to all entities known to have 
obtained the bidding documents. 
 (b)  Addenda shall be distributed or otherwise made available within a reasonable time to 
allow all prospective bidders to consider them in preparing bids. If the time set for the final receipt 
of bids will not permit appropriate consideration, the bidding time shall be extended to allow proper 
consideration of the addenda. 
 (7)  Pre-Opening Modification or Withdrawal of Bids. 
 (a)  Bids may be modified or withdrawn by the bidder by written notice delivered to the 
location designated in the public notice where bids are to be delivered prior to the time set for the 
opening of bids. 
 (b)  Bid security, if any, shall be returned to the bidder when withdrawal of the bid is 



permitted. 
 (c)  All documents relating to the modification or withdrawal of bids shall be made a part of 
the appropriate project file. 
 (8)  Late Bids, Late Withdrawals, and Late Modifications.  Any bid, withdrawal of bid, or 
modification of bid received after the time and date set for the submission of bids at the location 
designated in the notice shall be deemed to be late and shall not be considered, unless it is the only 
bid received in which case it may be considered. 
 (9)  Receipt, Opening, and Recording of Bids. 
 (a)  Upon receipt, all bids and modifications shall be stored in a secure place until the time 
for bid opening. 
 (b)  Bids and modifications shall be opened publicly, in the presence of one or more 
witnesses, at the time and place designated in the notice.  The names of the bidders, the bid price, 
and other information deemed appropriate by the Director shall be read aloud or otherwise made 
available to the public.  After the bid opening, the bids shall be tabulated or a bid abstract made.  
The opened bids shall be available for public inspection. 
 (10)  Mistakes in Bids. 
 (a)  If a mistake is attributable to an error in judgment, the bid may not be corrected.  Bid 
correction or withdrawal by reason of an inadvertent, nonjudgmental mistake is permissible but only 
at the discretion of the Director and only to the extent it is not contrary to the interest of the 
procuring agencies or the fair treatment of other bidders. 
 (b)  When it appears from a review of the bid that a mistake may have been made, the 
Director may request the bidder to confirm the bid in writing.  Situations in which confirmation may 
be requested include obvious, apparent errors on the face of the bid or a bid substantially lower than 
the other bids submitted. 
 (c)  This subsection sets forth procedures to be applied in three situations described below in 
which mistakes in bids are discovered after opening but before award. 
 (i)  Minor formalities are matters which, in the discretion of the Director, are of form rather 
than substance evident from the bid document, or insignificant mistakes that can be waived or 
corrected without prejudice to other bidders and with respect to which, in the Director's discretion, 
the effect on price, quantity, quality, delivery, or contractual conditions is not or will not be 
significant.  The Director, in his sole discretion, may waive minor formalities or allow the bidder to 
correct them depending on which is in the best interest of the procuring agencies.  Examples include 
the failure of a bidder to: 
 (A)  Sign the bid, but only if the unsigned bid is accompanied by other material indicating 
the bidder's intent to be bound; 
 (B)  Acknowledge receipt of any addenda to the Invitation For Bids, but only if it is clear 
from the bid that the bidder received the addenda and intended to be bound by its terms; the 
addenda involved had a negligible effect on price, quantity, quality, or delivery; or the bidder 
acknowledged receipt of the addenda at the bid opening. 
 (ii)  If the Director determines that the mistake and the intended bid are clearly evident on 
the face of the bid document, the bid shall be corrected to the intended bid and may not be 
withdrawn.  Examples of mistakes that may be clearly evident on the face of the bid document are 
typographical errors, errors in extending unit prices, transposition errors, and arithmetical errors. 
 (iii)  A bidder may be permitted to withdraw a low bid if the Director determines a mistake 
is clearly evident on the face of the bid document but the intended amount of the bid is not similarly 
evident, or the bidder submits to the Division proof which, in the Director's judgment, demonstrates 



that a mistake was made. 
 (d)  No bidder shall be allowed to correct a mistake or withdraw a bid because of a mistake 
discovered after award of the contract; provided, that mistakes of the types described in this 
Subsection (10) may be corrected or the award of the contract canceled if the Director determines 
that correction or cancellation will not prejudice the interests of the procuring agencies or fair 
competition. 
 (e)  The Director shall approve or deny in writing all requests to correct or withdraw a bid. 
 (11)  Bid Evaluation and Award.  Except as provided in the following sentence, the contract 
is to be awarded to the lowest responsible and responsive bidder whose bid meets the requirements 
and criteria set forth in the bidding documents and no bid shall be evaluated for any requirements or 
criteria that are not disclosed in the bidding documents.  A reciprocal preference shall be granted to 
a resident contractor if the provisions of Section 63G-6-405 are met. 
 (12)  Cancellation of Invitations For Bids; Rejection Of Bids in Whole or In Part. 
 (a)  Although issuance of an Invitation For Bids does not compel award of a contract, the 
Division may cancel an Invitation For Bids or reject bids received in whole or in part only when the 
Director determines that it is in the best interests of the procuring agencies to do so. 
 (b)  The reasons for cancellation or rejection shall be made a part of the project file and 
available for public inspection. 
 (c)  Any determination of nonresponsibility of a bidder shall be made by the Director in 
writing and shall be based upon the criteria that the Director shall establish as relevant to this 
determination with respect to the particular project.  An unreasonable failure of the bidder or to 
promptly supply information regarding responsibility may be grounds for a determination of 
nonresponsibility.  Any bidder or determined to be nonresponsible shall be provided with a copy of 
the written determination within a reasonable time.  The Board finds that it would impair 
governmental procurement proceedings by creating a disincentive for bidders to respond to inquiries 
of nonresponsibility.  Therefore information furnished by a bidder or pursuant to any inquiry 
concerning responsibility shall be classified as a protected record pursuant to Section 63G-2-305 
and may be disclosed only as provided for in Subsection R23-1-35. 
 (13)  Tie Bids.  Tie bids shall be resolved in accordance with Section 63G-6-426. 
 (14)  Subcontractor Lists.  For purposes of this Subsection (14), the definitions of Section 
63A-5-208 shall be applicable.  Within 24 hours after the bid opening time, not including Saturdays, 
Sundays and state holidays, the apparent lowest three bidders, as well as other bidders that desire to 
be considered, shall submit to the Division a list of their first-tier subcontractors that are in excess of 
the dollar amounts stated in Subsection 63-A-5-208(3)(a)(i)(A). 
 (a)  The subcontractor list shall include the following: 
 (i)  the type of work the subcontractor is to perform; 
 (ii)  the subcontractor's name; 
 (iii)  the subcontractor's bid amount; 
 (iv)  the license number of the subcontractor issued by the Utah Division of Occupational 
and Professional Licensing, if such license is required under Utah law; and 
 (v)  the impact that the selection of any alternate included in the solicitation would have on 
the information required by this Subsection (14). 
 (b)  The contract documents for a specific project may require that additional information be 
provided regarding any contractor, subcontractor, or supplier. 
 (c)  If pursuant to Subsection 63A-5-208(4)a, a bidder intends to perform the work of a 
subcontractor or obtain, at a later date, a bid from a qualified subcontractor, the bidder shall: 



 (i)  comply with the requirements of Section 63A-5-208 and 
 (ii) clearly list himself on the subcontractor list form. 
 (d)  Errors on the subcontractor list will not disqualify the bidder if the bidder can 
demonstrate that the error is a result of his reasonable reliance on information that was provided by 
the subcontractor and was used to meet the requirements of this section, and, provided that this does 
not result in an adjustment to the bidder's contract amount. 
 (e)  Pursuant to Sections 63A-5-208 and 63G-2-305, information contained in the 
subcontractor list submitted to the Division shall be classified public except for the amount of 
subcontractor bids which shall be classified as protected until a contract has been awarded to the 
bidder at which time the subcontractor bid amounts shall be classified as public.  During the time 
that the subcontractor bids are classified protected, they may only be made available to procurement 
and other officials involved with the review and approval of bids. 
 (15)  Change of Listed Subcontractors.  Subsequent to twenty-four hours after the bid 
opening, the contractor may change his listed subcontractors only after receiving written permission 
from the Director based on complying with all of the following: 
 (a)  The contractor has established in writing that the change is in the best interest of the 
State and that the contractor establishes an appropriate reason for the change, which may include, 
but is not limited to, the following reasons: 
 (i)  the original subcontractor has failed to perform, or is not qualified or capable of 
performing, 
 (ii)  the subcontractor has requested in writing to be released; 
 (b)  The circumstances related to the request for the change do not indicate any bad faith in 
the original listing of the subcontractors; 
 (c)  Any requirement set forth by the Director to ensure that the process used to select a new 
subcontractor does not give rise to bid shopping; 
 (d)  Any increase in the cost of the subject subcontractor work shall be borne by the 
contractor; and 
 (e)  Any decrease in the cost of the subject subcontractor work shall result in a deductive 
change order being issued for the contract for such decreased amount. 
 
R23-1-10.  Multi-Step Sealed Bidding. 
 (1)  Description.  Multi-step sealed bidding is a two-phase process. In the first phase bidders 
submit unpriced technical offers to be evaluated.  In the second phase, bids submitted by bidders 
whose technical offers are determined to be acceptable during the first phase are considered.  It is 
designed to obtain the benefits of competitive sealed bidding by award of a contract to the lowest 
responsive, responsible bidder, and at the same time obtain the benefits of the competitive sealed 
proposals procedure through the solicitation of technical offers and the conduct of discussions to 
arrive at technical offers and terms acceptable to the Division and suitable for competitive pricing. 
 (2)  Use.  The multi-step sealed bidding method may be used when the Director deems it to 
the advantage of the state.  Multi-step sealed bidding may be used when it is considered desirable: 
 (a)  to invite and evaluate technical offers or statements of qualifications to determine their 
acceptability to fulfill the purchase description requirements; 
 (b)  to conduct discussions for the purposes of facilitating understanding of the technical 
offer and purchase description requirements and, where appropriate, obtain supplemental 
information, permit amendments of technical offers, or amend the purchase description; 
 (c)  to accomplish (a) or (b) prior to soliciting bids; and 



 (d)  to award the contract to the lowest responsive and responsible bidder in accordance with 
the competitive sealed bidding procedures. 
 (3)  Pre-Bid Conferences In Multi-Step Sealed Bidding.  The Division may hold one or 
more pre-bid conferences prior to the submission of unpriced technical offers or at any time during 
the evaluation of the unpriced technical offers. 
 (4)  Procedure for Phase One of Multi-Step Sealed Bidding. 
 (a)  Public Notice.  Multi-step sealed bidding shall be initiated by the issuance of a Public 
Notice in the form required by Subsections R23-1-5(2) and (3). 
 (b)  Invitation for Bids.  The multi-step Invitation for Bids shall state: 
 (i)  that unpriced technical offers are requested; 
 (ii)  when bids are to be submitted (if they are to be submitted at the same time as the 
unpriced technical offers, the bids shall be submitted in a separate sealed envelope); 
 (iii)  that it is a multi-step sealed bid procurement, and bids will be considered only in the 
second phase and only from those bidders whose unpriced technical offers are found acceptable in 
the first phase; 
 (iv)  the criteria to be used in the evaluation of the unpriced technical offers; 
 (v)  that the Division, to the extent the Director finds necessary, may conduct oral or written 
discussions of the unpriced technical offers; 
 (vi)  that the item being procured shall be furnished in accordance with the bidders technical 
offer as found to be finally acceptable and shall meet the requirements of the Invitation for Bids; 
and 
 (vii)  that bidders may designate those portions of the unpriced technical offers which the 
bidder believes qualifies as a protected record as provided in Section R23-1-35.  Such designated 
portions may be disclosed only as provided for in Section R23-1-35. 
 (c)  Amendments to the Invitation for Bids.  After receipt of unpriced technical offers, 
amendments to the Invitation for Bids shall be distributed only to bidders who submitted unpriced 
technical offers and they shall be allowed to submit new unpriced technical offers or to amend those 
submitted.  If, in the opinion of the Director, a contemplated amendment will significantly change 
the nature of the procurement, the Invitation for Bids shall be canceled in accordance with 
Subsection R23-1-5(12) and a new Invitation for Bids may be issued. 
 (d)  Receipt and Handling of Unpriced Technical Offers.  After the date and time established 
for the receipt of unpriced technical offers, a register of bidders shall be open to public inspection.  
Prior to award, unpriced technical offers shall be shown only to those involved with the evaluation 
of the offers who shall adhere to the requirements of GRAMA and this rule. Except for those 
portions classified as protected under Section R23-1-35 or otherwise subject to non-disclosure under 
applicable law, unpriced technical offers shall be open to public inspection after award of the 
contract. 
 (e)  Evaluation of Unpriced Technical Offers.  The unpriced technical offers submitted by 
bidders shall be evaluated solely in accordance with the criteria set forth in the Invitation for Bids 
which may include an evaluation of the past performance of the bidder.  The unpriced technical 
offers shall be categorized as acceptable or unacceptable.  The Director shall record in writing the 
basis for finding an offer unacceptable and make it part of the procurement file. 
 (f)  Discussion of Unpriced Technical Offers.  Discussion of technical offers may be 
conducted with bidders who submit an acceptable technical offer.  During the course of discussions, 
any information derived from one unpriced technical offer shall not be disclosed to any other 
bidder.  Once discussions are begun, any bidder who has not been notified that its offer has been 



found unacceptable may submit supplemental information modifying or otherwise amending its 
technical offer until the closing date established by the Director.  Submission may be made at the 
request of the Director or upon the bidder's own initiative. 
 (g)  Notice of Unacceptable Unpriced Technical Offer.  When the Director determines a 
bidder's unpriced technical offer to be unacceptable, he shall notify the bidder in writing.  Such 
bidders shall not be afforded an additional opportunity to supplement technical offers. 
 (h)  Confidentiality of Past Performance and Reference Information.  Confidentiality of past 
performance and reference information shall be maintained in accordance with Subsection R23-1-
15(10). 
 (5)  Mistakes During Multi-Step Sealed Bidding.  Mistakes may be corrected or bids may be 
withdrawn during phase one: 
 (a)  before unpriced technical offers are considered; 
 (b)  after any discussions have commenced under Subsection R23-1-10(4)(f); or 
 (c)  when responding to any amendment of the Invitation for Bids.  Otherwise mistakes may 
be corrected or withdrawal permitted in accordance with Subsection R23-1-5(10). 
 (6)  Carrying Out Phase Two. 
 (a)  Initiation.  Upon the completion of phase one, the Director shall either: 
 (i)  open bids submitted in phase one (if bids were required to be submitted) from bidders 
whose unpriced technical offers were found to be acceptable; provided, however, that the offers 
have remained unchanged, and the Invitation for Bids has not been amended subsequent to the 
submittal of bids; or 
 (ii)  invite each acceptable bidder to submit a bid. 
 (b)  Conduct.  Phase two is to be conducted as any other competitive sealed bid procurement 
except: 
 (i)  as specifically set forth in Section R23-1-10; and 
 (ii)  no public notice is given of this invitation to submit. 
 
R23-1-15.  Competitive Sealed Proposals. 
 (1)  Use. 
 (a)  Construction Management.  The competitive sealed proposals procurement method shall 
be used in the procurement of a construction manager under the construction manager/general 
contractor method of construction contract management described in subsection R23-1-45(5)(d) due 
to the need to consider qualifications, past performance and services offered in addition to the cost 
of the services and because only a small portion of the ultimate construction cost is typically 
considered in this selection. 
 (b)  Design-Build.  In order to meet the requirements of Section 63G-6-703, competitive 
sealed proposals shall be used to procure design-build contracts. 
 (c)  Design-Bid-Build.  The competitive sealed proposals procurement method may be used 
for procuring a contractor under the design-bid-build method of construction contract management 
described in subsection R23-1-45(5)(b) only after the Director makes a determination that it is in the 
best interests of the state to use the competitive sealed proposals method due to unique aspects of 
the project that warrant the consideration of qualifications, past performance, schedule or other 
factors in addition to cost. 
 (2)  Documentation.  The Director's determination made under subsection R23-1-15(1)(c) 
shall be documented in writing and retained in the project file. 
 (3)  Public Notice. 



 (a)  Public notice of the Request for Proposals shall be publicized in the same manner 
provided for giving public notice of an Invitation for Bids, as provided in Subsection R23-1-5(2). 
 (b)  The public notice shall include: 
 (i)  a brief description of the project; 
 (ii)  directions on how to obtain the Request for Proposal documents; 
 (iii)  notice of any mandatory pre-proposal meetings; and 
 (iv)  the closing date and time by which the first submittal of information is required; 
 (4)  Proposal Preparation Time.  Proposal preparation time is the period of time between the 
date of first publication of the public notice and the date and time set for the receipt of proposals by 
the Division.  In each case, the proposal preparation time shall be set to provide offerors a 
reasonable time to prepare their proposals.  The time between the first publication of the public 
notice and the earlier of the first required submittal of information or any mandatory pre-proposal 
meeting shall be not less than ten calendar days, unless a shorter time is deemed necessary for a 
particular procurement as determined, in writing, by the Director. 
 (5)  Form of Proposal.  The Request for Proposals may state the manner in which proposals 
are to be submitted, including any forms for that purpose. 
 (6)  Addenda to Requests for Proposals.  Addenda to the requests for proposals may be 
made in the same manner provided for addenda to the bidding documents in connection with 
Invitations for Bids set forth in Subsection R23-1-5(6) except that addenda may be issued to 
qualified offerors until the deadline for best and final offers. 
 (7)  Modification or Withdrawal of Proposals. 
 (a)  Proposals may be modified prior to the due dates established in the Request for 
Proposals. 
 (b)  Proposals may be withdrawn until the notice of selection is issued. 
 (8)  Late Proposals, and Late Modifications.  Except for modifications allowed pursuant to 
negotiation, any proposal, or modification received at the location designated for receipt of 
proposals after the due dates established in the Request for Proposals shall be deemed to be late and 
shall not be considered unless there are no other offerors. 
 (9)  Receipt and Registration of Proposals. 
 After the date established for the first receipt of proposals or other required information, a 
register of offerors shall be prepared and open to public inspection.  Prior to award, proposals and 
modifications shall be shown only to procurement and other officials involved with the review and 
selection of proposals who shall adhere to the requirements of GRAMA and this rule. 
 (10)  Confidentiality of Performance Evaluations and Reference Information.  The Board 
finds that it is necessary to maintain the confidentiality of performance evaluations and reference 
information in order to avoid competitive injury and to encourage those persons providing the 
information to respond in an open and honest manner without fear of retribution.  Accordingly, 
records containing performance evaluations and reference information are classified as protected 
records under the provisions of Subsections 63G-2-305 and shall be disclosed only to those persons 
involved with the performance evaluation, the contractor that the information addresses and 
procurement and other officials involved with the review and selection of proposals.  The Division 
may, however, provide reference information to other governmental entities for use in their 
procurement activities and to other parties when requested by the contractor that is the subject of the 
information.  Any other disclosure of such performance evaluations and reference information shall 
only be as required by applicable law. 
 (11)  Evaluation of Proposals. 



 (a)  The evaluation of proposals shall be conducted by an evaluation committee appointed 
by the Director that may include representatives of the Division, the Board, other procuring 
agencies, and contractors, architects, engineers, and others of the general public.  Each member of 
the selection committee shall certify as to his lack of conflicts of interest. 
 (b)  The Request for Proposals shall state all of the evaluation factors and the relative 
importance of price and other evaluation factors. 
 (c)  The evaluation shall be based on the evaluation factors set forth in the request for 
proposals.  Numerical rating systems may be used but are not required.  Factors not specified in the 
request for proposals shall not be considered. 
 (d)  Proposals may be initially classified as potentially acceptable or unacceptable.  Offerors 
whose proposals are unacceptable shall be so notified by the Director in writing and they may not 
continue to participate in the selection process. 
 (e)  This classification of proposals may occur at any time during the selection process once 
sufficient information is received to consider the potential acceptability of the offeror. 
 (f)  The request for proposals may provide for a limited number of offerors who may be 
classified as potentially acceptable.  In this case, the offerors considered to be most acceptable, up to 
the number of offerors allowed, shall be considered acceptable. 
 (12)  Proposal Discussions with Individual Offerors. 
 (a)  Unless only one proposal is received, proposal discussions with individual offerors, if 
held, shall be conducted with no less than the offerors submitting the two best proposals. 
 (b)  Discussions are held to: 
 (i)  Promote understanding of the procuring agency's requirements and the offerors' 
proposals; and 
 (ii)  Facilitate arriving at a contract that will be most advantageous to the procuring agencies 
taking into consideration price and the other evaluation factors set forth in the request for proposals. 
 (c)  Offerors shall be accorded fair and equal treatment with respect to any opportunity for 
discussions and revisions of proposals.  In conducting discussions, there shall be no disclosure of 
any information derived from proposals submitted by competing offerors.  Any oral clarification or 
change of a proposal shall be reduced to writing by the offeror. 
 (13)  Best and Final Offers.  If utilized, the Director shall establish a common time and date 
to submit best and final offers.  Best and final offers shall be submitted only once unless the 
Director makes a written determination before each subsequent round of best and final offers 
demonstrating that another round is in the best interest of the procuring agencies and additional 
discussions will be conducted or the procuring agencies' requirements may be changed.  Otherwise, 
no discussion of, or changes in, the best and final offers shall be allowed prior to award. Offerors 
shall also be informed that if they do not submit a notice of withdrawal or another best and final 
offer, their immediate previous offer will be construed as their best and final offer. 
 (14)  Mistakes in Proposals. 
 (a)  Mistakes discovered before the established due date. An offeror may correct mistakes 
discovered before the time and date established in the Request for Proposals for receipt of that 
information by withdrawing or correcting the proposal as provided in Subsection R23-1-15(7). 
 (b)  Confirmation of proposal.  When it appears from a review of the proposal before award 
that a mistake has been made, the offeror may be asked to confirm the proposal.  Situations in which 
confirmation may be requested include obvious, apparent errors on the face of the proposal or a 
proposal amount that is substantially lower than the other proposals submitted.  If the offeror alleges 
mistake, the proposal may be corrected or withdrawn as provided for in this section. 



 (c)  Minor formalities.  Minor formalities, unless otherwise corrected by an offeror as 
provided in this section, shall be treated as they are under Subsection R23-1-5(10)(c). 
 (d)  Mistakes discovered after award.  Offeror shall be bound to all terms, conditions and 
statements in offeror's proposal after award of the contract. 
 (15)  Award. 
 (a)  Award Documentation.  A brief written justification statement shall be made showing 
the basis on which the award was found to be most advantageous to the state taking into 
consideration price and the other evaluation factors set forth in the Request for Proposals. 
 (b)  One proposal received.  If only one proposal is received in response to a Request for 
Proposals, the Director may, as he deems appropriate, make an award or, if time permits, resolicit 
for the purpose of obtaining additional competitive sealed proposals. 
 (16)  Publicizing Awards. 
 (a)  Notice.  After the selection of the successful offeror(s), notice of award shall be 
available in the principal office of the Division in Salt Lake City, Utah and may be available on the 
Internet. 
 (b)  Information Disclosed.  The following shall be disclosed with the notice of award: 
 (i)  the rankings of the proposals; 
 (ii)  the names of the selection committee members; 
 (iii)  the amount of each offeror's cost proposal; 
 (iv)  the final scores used by the selection committee to make the selection, except that the 
names of the individual scorers shall not be associated with their individual scores; and 
 (v)  the written justification statement supporting the selection. 
 (c)  Information Classified as Protected.  After due consideration and public input, the 
following has been determined by the Board to impair governmental procurement proceedings or 
give an unfair advantage to any person proposing to enter into a contract with the Division and shall 
be classified as protected records: 
 (i)  the names of individual selection committee scorers in relation to their individual scores 
or rankings; and 
 (ii)  non-public financial statements. 
 
R23-1-17.  Bids Over Budget. 
 (1)  In the event all bids for a construction project exceed available funds as certified by the 
appropriate fiscal officer, and the low responsive and responsible bid does not exceed those funds 
by more than 5%, the Director may, where time or economic considerations preclude resolicitation 
of work of a reduced scope, negotiate an adjustment of the bid price, including changes in the bid 
requirements, with the low responsive and responsible bidder in order to bring the bid within the 
amount of available funds. 
 (2)  As an alternative to the procedure authorized in Subsection (1), when all bids for a 
construction project exceed available funds as certified by the Director, and the Director finds that 
due to time or economic considerations the re-solicitation of a reduced scope of work would not be 
in the interest of the state, the Director may negotiate an adjustment in the bid price using one of the 
following methods: 
 (a)  reducing the scope of work in specific subcontract areas and supervising the re-bid of 
those subcontracts by the low responsive and responsible bidder; 
 (b)  negotiating with the low responsive and responsible bidder for a reduction in scope and 
cost with the value of those reductions validated in accordance with Section R23-1-50; or 



 (c)  revising the contract documents and soliciting new bids only from bidders who 
submitted a responsive bid on the original solicitation.  This re-solicitation may have a shorter bid 
response time than otherwise required. 
 (3)  The use of one of the alternative procedures provided for in this subsection (2) must 
provide for the fair and equitable treatment of bidders. 
 (4)  The Director's written determination, including a brief explanation of the basis for the 
decision shall be included in the contact file. 
 (5)  This section does not restrict in any way, the right of the Director to use any emergency 
or sole source procurement provisions, or any other applicable provisions of State law or rule which 
may be used to award the construction project. 
 
R23-1-20.  Small Purchases. 
 (1)  Procurements of $100,000 or Less. 
 (a)  The Director may make procurements of construction estimated to cost $100,000 or less 
by soliciting at least two firms to submit written quotations.  The award shall be made to the firm 
offering the lowest acceptable quotation. 
 (b)  The names of the persons submitting quotations and the date and amount of each 
quotation shall be recorded and maintained as a public record by the Division. 
 (c)  If the Director determines that other factors in addition to cost should be considered in a 
procurement of construction estimated to cost $100,000 or less, the Director shall solicit proposals 
from at least two firms.  The award shall be made to the firm offering the best proposal as 
determined through application of the procedures provided for in Section R23-1-15 except that a 
public notice is not required and only invited firms may submit proposals. 
 (2)  Procurements of [$10,000]$25,000 or Less.  The Director may make small purchases of 
construction of [$10,000]$25,000 or less in any manner that the Director shall deem to be adequate 
and reasonable. 

 (3)  Professional Services related to Construction.  Small purchases for Architect or 
Engineer services may be procured as a small purchase in accordance with Rule R23-2-20.  For 
other professional services related to construction, including cost estimators, project schedulers, 
building inspectors, code inspectors, special inspectors and testing entities; the Director may 
make small purchases of such professional services if the cost of such professional service is 
$100,000 or less in any manner that the Director shall deem to be adequate and reasonable. 
 [(3)](4)  Division of Procurements.  Procurements shall not be divided in order to qualify for 
the procedures outlined in this section. 
 
R23-1-25.  Sole Source Procurement. 
 (1)  Conditions for Use of Sole Source Procurement. 
 The procedures concerning sole source procurement in this Section may be used if, in the 
discretion of the Director, a requirement is reasonably available only from a single source.  
Examples of circumstances which could also necessitate sole source procurement are: 
 (a)  where the compatibility of product design, equipment, accessories, or replacement parts 
is the paramount consideration; 
 (b)  where a sole supplier's item is needed for trial use or testing; 
 (c)  procurement of public utility services; 
 (d)  when it is a condition of a donation that will fund the full cost of the supply, material, 
equipment, service, or construction item. 



 (2)  Written Determination.  The determination as to whether a procurement shall be made 
as a sole source shall be made by the Director in writing and may cover more than one procurement.  
In cases of reasonable doubt, competition shall be solicited. 
 (3)  Negotiation in Sole Source Procurement.  The Director shall negotiate with the sole 
source vendor for considerations of price, delivery, and other terms. 
 
R23-1-30.  Emergency Procurements. 
 (1)  Application.  This section shall apply to every procurement of construction made under 
emergency conditions that will not permit other source selection methods to be used. 
 (2)  Definition of Emergency Conditions.  An emergency condition is a situation which 
creates a threat to public health, welfare, or safety such as may arise by reason of floods, epidemics, 
riots, natural disasters, wars, destruction of property, building or equipment failures, or any 
emergency proclaimed by governmental authorities. 
 (3)  Scope of Emergency Procurements.  Emergency procurements shall be limited to only 
those construction items necessary to meet the emergency. 
 (4)  Authority to Make Emergency Procurements. 
 (a)  The Division makes emergency procurements of construction when, in the Director's 
determination, an emergency condition exists or will exist and the need cannot be met through other 
procurement methods. 
 (b)  The procurement process shall be considered unsuccessful when all bids or proposals 
received pursuant to an Invitation For Bids or Request For Proposals are nonresponsive, 
unreasonable, noncompetitive, or exceed available funds as certified by the appropriate fiscal 
officer, and time or other circumstances will not permit the delay required to resolicit competitive 
sealed bids or proposals.  If emergency conditions exist after or are brought about by an 
unsuccessful procurement process, an emergency procurement may be made. 
 (5)  Source Selection Methods.  The source selection method used for emergency 
procurement shall be selected by the Director with a view to assuring that the required services of 
construction items are procured in time to meet the emergency.  Given this constraint, as much 
competition as the Director determines to be practicable shall be obtained. 
 (6)  Specifications.  The Director may use any appropriate specifications without being 
subject to the requirements of Section R23-1-55. 
 (7)  Required Construction Contract Clauses.  The Director may modify or not use the 
construction contract clauses otherwise required by Section R23-1-60. 
 (8)  Written Determination.  The Director shall make a written determination stating the 
basis for each emergency procurement and for the selection of the particular source.  This 
determination shall be included in the project file. 
 
R23-1-35.  Protected Records. 
 (1)  General Classification.  Records submitted to the Division in a procurement process are 
classified as public unless a different classification is determined in accordance with Title 63G, 
Chapter 2, U.C.A., Government Records Access and Management Act, hereinafter referred to as 
GRAMA. 
 (2)  Protected Records.  Records meeting the requirements of Section 63G-2-305 will be 
treated as protected records if the procedural requirements of GRAMA are met.  Examples of 
protected records include the following: 
 (a)  trade secrets, as defined in Section 13-24-2, if the requirements of Subsection R23-1-



35(3) are met; 
 (b)  commercial information or nonindividual financial information if the requirements of 
Subsection 63G-2-305(2) and Subsection R23-1-35(3) are met; and 
 (c)  records the disclosure of which would impair governmental procurement proceedings or 
give an unfair advantage to any person proposing to enter into a contract with the Division, 
including, but not limited to, those records for which such a determination is made in this rule R23-
1, Procurement of Construction, or rule R23-2, Procurement of Architect-Engineer Services. 
 (3)  Requests for Protected Status.  Persons who believe that a submitted record, or portion 
thereof, should be protected under the classifications listed in Subsections R23-1-35(2)(a) and R23-
1-35(2)(b) shall provide with the record a written claim of business confidentiality and a concise 
statement of reasons supporting the claim of business confidentiality.  Such statements must address 
each portion of a document for which protected status is requested. 
 (4)  Notification.  A person who complies with this Section R23-1-35 shall be notified by 
the Division prior to the Division's public release of any information for which business 
confidentiality has been asserted. 
 (5)  Disclosure of Records and Appeal.  The records access determination and any further 
appeal of such determination shall be made in accordance with the provisions of Sections 63G-2-
309 and 63G-2-401 et seq., GRAMA. 
 (6)  Not Limit Rights.  Nothing in this rule shall be construed to limit the right of the 
Division to protect a record from public disclosure where such protection is allowed by law. 
 
R23-1-40.  Acceptable Bid Security; Performance and Payment Bonds. 
 (1)  Application.  This section shall govern bonding and bid security requirements for the 
award of construction contracts by the Division in excess of $50,000; although the Division may 
require acceptable bid security and performance and payment bonds on smaller contracts.  Bidding 
Documents shall state whether acceptable bid security, performance bonds or payment bonds are 
required. 
 (2)  Acceptable Bid Security. 
 (a)  Invitations for Bids and Requests For Proposals shall require the submission of 
acceptable bid security in an amount equal to at least five percent of the bid, at the time the bid is 
submitted.  If a contractor fails to accompany its bid with acceptable bid security, the bid shall be 
deemed nonresponsive, unless this failure is found to be nonsubstantial as hereinafter provided. 
 (b)  If acceptable bid security is not furnished, the bid shall be rejected as nonresponsive, 
unless the failure to comply is determined by the Director to be nonsubstantial.  Failure to submit an 
acceptable bid security may be deemed nonsubstantial if: 
 (i)(A)  the bid security is submitted on a form other than the Division's required bid bond 
form and the bid security meets all other requirements including being issued by a surety meeting 
the requirements of Subsection (5); and 
 (B)  the contractor provides acceptable bid security by the close of business of the next 
succeeding business day after the Division notified the contractor of the defective bid security; or 
 (ii)  only one bid is received. 
 (3)  Payment and Performance Bonds.  Payment and performance bonds in the amount of 
100% of the contract price are required for all contracts in excess of $50,000.  These bonds shall 
cover the procuring agencies and be delivered by the contractor to the Division at the same time the 
contract is executed.  If a contractor fails to deliver the required bonds, the contractor's bid shall be 
found nonresponsive and its bid security shall be forfeited. 



 (4)  Forms of Bonds.  Bid Bonds, Payment Bonds and Performance Bonds must be from 
sureties meeting the requirements of Subsection (5) and must be on the exact bond forms most 
recently adopted by the Board and on file with the Division. 
 (5)  Surety firm requirements.  All surety firms must be authorized to do business in the 
State of Utah and be listed in the U.S. Department of the Treasury Circular 570, Companies 
Holding Certificates of Authority as Acceptable Securities on Federal Bonds and as Acceptable 
Reinsuring Companies for an amount not less than the amount of the bond to be issued. A co-surety 
may be utilized to satisfy this requirement. 
 (6)  Waiver.  The Director may waive the bonding requirement if the Director finds, in 
writing, that bonds cannot be reasonably obtained for the work involved. 
 
R23-1-45.  Methods of Construction Contract Management. 
 (1)  Application.  This section contains provisions applicable to the selection of the 
appropriate type of construction contract management. 
 (2)  Flexibility.  The Director shall have sufficient flexibility in formulating the construction 
contract management method for a particular project to fulfill the needs of the procuring agencies.  
In each instance consideration commensurate with the project's size and importance should be given 
to all the appropriate and effective means of obtaining both the design and construction of the 
project.  The methods for achieving the purposes set forth in this rule are not to be construed as an 
exclusive list. 
 (3)  Selecting the Method of Construction Contracting.  In selecting the construction 
contracting method, the Director shall consider the results achieved on similar projects in the past, 
the methods used, and other appropriate and effective methods and how they might be adapted or 
combined to fulfill the needs of the procuring agencies.  The use of the design-bid-build method is 
an appropriate contracting method for the majority of construction contracts entered into by the 
Division with a cost equal to or less than $1,500,000 and the construction manager/general 
contractor method is an appropriate contracting method for the majority of construction contracts 
entered into by the Division with a cost greater than $1,500,000.  The Director shall include a 
statement in the project file setting forth the basis for using any construction contracting method 
other than those suggested in the preceding sentence. 
 (4)  Criteria for Selecting Construction Contracting Methods.  Before choosing the 
construction contracting method to use, the Director shall consider the factors outlined in Subsection 
63G-6-501(1)(c). 
 (5)  General Descriptions. 
 (a)  Application of Descriptions.  The following descriptions are provided for the more 
common contracting methods.  The methods described are not all mutually exclusive and may be 
combined on a project.  These descriptions are not intended to be fixed for all construction projects 
of the State.  In each project, these descriptions may be adapted to fit the circumstances of that 
project. 
 (b)  Design-Bid-Build.  The design-bid-build method is typified by one business, acting as a 
general contractor, contracting with the state to complete a construction project in accordance with 
drawings and specifications provided by the state within a defined time period.  Generally the 
drawings and specifications are prepared by an architectural or engineering firm under contract with 
the state.  Further, while the general contractor may take responsibility for successful completion of 
the project, much of the work may be performed by specialty contractors with whom the prime 
contractor has entered into subcontracts. 



 (c)  Design-Build.  In a design-build project, a business contracts directly with the Division 
to meet requirements described in a set of performance specifications. The design-build contractor 
is responsible for both design and construction.  This method can include instances where the 
design-build contractor supplies the site as part of the package. 
 (d)  Construction Manager/General Contractor.  A construction manager/general contractor 
is a firm experienced in construction that provides professional services to evaluate and to 
implement drawings and specifications as they affect time, cost, and quality of construction and the 
ability to coordinate the construction of the project, including the administration of change orders.  
The Division may contract with the construction manager/general contractor early in a project to 
assist in the development of a cost effective design.  The construction manager/general contractor 
will generally become the general contractor for the project and procure subcontract work at a later 
date.  The procurement of a construction manager/general contractor may be based, among other 
criteria, on proposals for a management fee which is either a lump sum or a percentage of 
construction costs with a guaranteed maximum cost.  If the design is sufficiently developed prior to 
the selection of a construction manager/general contractor, the procurement may be based on 
proposals for a lump sum or guaranteed maximum cost for the construction of the project.  The 
contract with the construction manager/general contractor may provide for a sharing of any savings 
which are achieved below the guaranteed maximum cost.  When entering into any subcontract that 
was not specifically included in the Construction Manager/General Contractor's cost proposal 
submitted in the original procurement of the Construction Manager/General Contractor's services, 
the Construction Manager/General Contractor shall procure that subcontractor by using one of the 
source selection methods provided for in Sections 63G-6-401 through 63G-6-426, in a similar 
manner as if the subcontract work was procured directly by the Division. 
 
R23-1-50.  Cost or Pricing Data and Analysis; Audits. 
 (1)  Applicability.  Cost or pricing data shall be required when negotiating contracts and 
adjustments to contracts if: 
 (a)  adequate price competition is not obtained as provided in Subsection (2); and 
 (b)  the amounts set forth in Subsection (3) are exceeded. 
 (2)  Adequate Price Competition.  Adequate price competition is achieved for portions of 
contracts or entire contracts when one of the following is met: 
 (a)  When a contract is awarded based on competitive sealed bidding; 
 (b)  When a contractor is selected from competitive sealed proposals and cost was one of the 
selection criteria; 
 (c)  For that portion of a contract that is for a lump sum amount or a fixed percentage of 
other costs when the contractor was selected from competitive sealed proposals and the cost of the 
lump sum or percentage amount was one of the selection criteria; 
 (d)  For that portion of a contract for which adequate price competition was not otherwise 
obtained when competitive bids were obtained and documented by either the Division or the 
contractor; 
 (e)  When costs are based upon established catalogue or market prices; 
 (f)  When costs are set by law or rule; 
 (g)  When the Director makes a written determination that other circumstances have resulted 
in adequate price competition. 
 (3)  Amounts.  This section does not apply to: 
 (a)  Contracts or portions of contracts costing less than $100,000, and 



 (b)  Change orders and other price adjustments of less than $25,000. 
 (4)  Other Applications.  The Director may apply the requirements of this section to any 
contract or price adjustment when he determines that it would be in the best interest of the state. 
 (5)  Submission of Cost or Pricing Data and Certification.  When cost or pricing data is 
required, the data shall be submitted prior to beginning price negotiation.  The offeror or contractor 
shall keep the data current throughout the negotiations certify as soon as practicable after agreement 
is reached on price that the cost or pricing data submitted are accurate, complete, and current as of a 
mutually determined date. 
 (6)  Refusal to Submit.  If the offeror refuses to submit the required data, the Director shall 
determine in writing whether to disqualify the noncomplying offeror, to defer award pending further 
investigation, or to enter into the contract.  If a contractor refuses to submit the required data to 
support a price adjustment, the Director shall determine in writing whether to further investigate the 
price adjustment, to not allow any price adjustment, or to set the amount of the price adjustment. 
 (7)  Defective Cost or Pricing Data.  If certified cost or pricing data are subsequently found 
to have been inaccurate, incomplete, or noncurrent as of the date stated in the certificate, the 
Division shall be entitled to an adjustment of the contract price to exclude any significant sum, 
including profit or fee, to the extent the contract sum was increased because of the defective data.  It 
is assumed that overstated cost or pricing data increased the contract price in the amount of the 
defect plus related overhead and profit or fee; therefore, unless there is a clear indication that the 
defective data were not used or relied upon, the price should be reduced by this amount.  In 
establishing that the defective data caused an increase in the contract price, the Director shall not be 
required to reconstruct the negotiation by speculating as to what would have been the mental 
attitudes of the negotiating parties if the correct data had been submitted at the time of agreement on 
price. 
 (8)  Audit.  The Director may, at his discretion, and at reasonable times and places, audit or 
cause to be audited the books and information of a contractor, prospective contractor, subcontractor, 
or prospective subcontractor which are related to the cost or pricing data submitted. 
 (9)  Retention of Books and Information.  Any contractor who receives a contract or price 
adjustment for which cost or pricing data is required shall maintain all books and information that 
relate to the cost or pricing data for three years from the date of final payment under the contract.  
This requirement shall also extend to any subcontractors of the contractor. 
 
R23-1-55.  Specifications. 
 (1)  General Provisions. 
 (a)  Purpose.  The purpose of a specification is to serve as a basis for obtaining a supply or 
construction item adequate and suitable for the procuring agencies' needs and the requirements of 
the project, in a cost-effective manner, taking into account, the costs of ownership and operation as 
well as initial acquisition costs.  Specifications shall permit maximum practicable competition 
consistent with this purpose.  Specifications shall be drafted with the objective of clearly describing 
the procuring agencies' requirements. 
 (b)  Preference for Commercially Available Products.  Recognized, commercially-available 
products shall be procured wherever practicable.  In developing specifications, accepted commercial 
standards shall be used and unique products shall be avoided, to the extent practicable. 
 (c)  Nonrestrictiveness Requirements.  All specifications shall be written in such a manner 
as to describe the requirements to be met, without having the effect of exclusively requiring a 
proprietary supply, or construction item, or procurement from a sole source, unless no other manner 



of description will suffice.  In that event, a written determination shall be made that it is not 
practicable to use a less restrictive specification. 
 (2)  Director's Responsibilities. 
 (a)  The Director is responsible for the preparation of all specifications. 
 (b)  The Division may enter into contracts with others to prepare construction specifications 
when there will not be a substantial conflict of interest.  The Director shall retain the authority to 
approve all specifications. 
 (c)  Whenever specifications are prepared by persons other than Division personnel, the 
contract for the preparation of specifications shall require the specification writer to adhere to the 
requirements of this section. 
 (3)  Types of Specifications.  The Director may use any method of specifying construction 
items which he considers to be in the best interest of the state including the following: 
 (a)  By a performance specification stating the results to be achieved with the contractor 
choosing the means. 
 (b)  By a prescriptive specification describing a means for achieving desired, but normally 
unstated, ends.  Prescriptive specifications include the following: 
 (i)  Descriptive specifications, providing a detailed written description of the required 
properties of a product and the workmanship required to fabricate, erect and install without using 
trade names; or 
 (ii)  Proprietary specifications, identifying the desired product by using manufacturers, brand 
names, model or type designation or important characteristics.  This is further divided into two 
classes: 
 (A)  Sole Source, where a rigid standard is specified and there are no allowed substitutions 
due to the nature of the conditions to be met.  This may only be used when very restrictive standards 
are necessary and there is only one proprietary product known that will meet the rigid standards 
needed.  A sole source proprietary specification must be approved by the Director. 
 (B)  Or Equal, which allows substitutions if properly approved. 
 (c)  By a reference standard specification where documents or publications are incorporated 
by reference as though included in their entirety. 
 (d)  By a nonrestrictive specification which may describe elements of prescriptive or 
performance specifications, or both, in order to describe the end result, thereby giving the contractor 
latitude in methods, materials, delivery, conditions, cost or other characteristics or considerations to 
be satisfied. 
 (4)  Procedures for the Development of Specifications. 
 (a)  Specifications may designate alternate supplies or construction items where two or more 
design, functional, or proprietary performance criteria will satisfactorily meet the procuring 
agencies' requirements. 
 (b)  The specification shall contain a nontechnical section to include any solicitation or 
contract term or condition such as a requirement for the time and place of bid opening, time of 
delivery, payment, liquidated damages, and similar contract matters. 
 (c)  Use of Proprietary Specifications. 
 (i)  The Director shall seek to designate three brands as a standard reference and shall state 
that substantially equivalent products to those designated will be considered for award, with 
particular conditions of approval being described in the specification. 
 (ii)  Unless the Director determines that the essential characteristics of the brand names 
included in the proprietary specifications are commonly known in the industry or trade, proprietary 



specifications shall include a description of the particular design, functional, or performance 
characteristics which are required. 
 (iii)  Where a proprietary specification is used in a solicitation, the solicitation shall contain 
explanatory language that the use of a brand name is for the purpose of describing the standard of 
quality, performance, and characteristics desired and is not intended to limit or restrict competition. 
 (iv)  The Division shall solicit sources to achieve whatever degree of competition is 
practicable.  If only one source can supply the requirement, the procurement shall be made in 
accordance with Section R23-1-25. 
 
R23-1-60.  Construction Contract Clauses. 
 (1)  Required Contract Clauses.  Pursuant to Section 63G-6-601, the document entitled 
"Required Construction Contract Clauses", Dated May 25, 2005, and on file with the Division, is 
hereby incorporated by reference.  Except as provided in Subsections R23-1-30(7) and R23-1-60(2), 
the Division shall include these clauses in all construction contracts. 
 (2)  Revisions to Contract Clauses.  The clauses required by this section may be modified 
for use in any particular contract when, pursuant to Subsection 63G-6-601(5), the Director makes a 
written determination describing the circumstances justifying the variation or variations.  Notice of 
any material variations from the contract clauses required by this section shall be included in any 
invitation for bids or request for proposals.  Examples of changes that are not material variations 
include, but are not limited to, the following:  grammatical corrections; corrections made that 
resolve conflicts in favor of the intent of the document as a whole; and changes that reflect State law 
or rule and applicable court case law. 
 
KEY:  contracts, public buildings, procurement 
Date of Enactment or Last Substantive Amendment:  June 1, 2006 
Notice of Continuation:  May 24, 2007 
Authorizing, and Implemented or Interpreted Law:  63G-6-101 et seq. 
 
 



R23.  Administrative Services, Facilities Construction and Management. 
R23-22.  General Procedures for Acquisition and Selling of Real Property. 
R23-22-1.  Purpose. 
 This rule defines the procedures of the Division of Facilities Construction and Management 
for acquisition and selling of real property. 
 
R23-22-2.  Authority. 
 (1)  This rule is authorized under Subsection 63A-5-103(1)(e), which directs the Building 
Board to make rules necessary for the discharge of the duties of the Division of Facilities 
Construction and Management (hereinafter referred to as the "Division"). 
 (2)  This rule is also authorized and intended to implement the requirements of Section 63A-
5-401, as well as Subsection 63A-5-103(1) (e) (iii). 
 
R23-22-3.  Policy. 
 It is the general policy of the Board that, except as otherwise allowed by the Utah Code, the 
Division shall buy, sell or exchange real property in accordance with this Rule to ensure that the 
value of the real property is congruent with the proposed price and other terms of the purchase, sale 
or exchange. 
 
R23-22-4.  Scope of This Rule. 
 This Rule shall apply to all purchases, sales, donations and exchanges of DFCM, as 
applicable in this Rule, except as otherwise allowed by the Utah Code.  The requirements of this 
Rule shall also not apply to a contract or other written agreement prior to May 5, 2008; or to any 
contract or to any purchase, sale or exchange of real property where the value is determined to be 
less than $100,000 as estimated by DFCM. 
 
R23-22-5.  Requirements for Purchase or Exchanges of Real Property. 
 DFCM shall comply with the following in regard to the purchase or exchange of real 
property that is subject to this Rule: 
 (1)  DFCM must find that all necessary approvals have been obtained from State and other 
applicable authorities.  DFCM will assist other State agencies in obtaining these approvals when it is 
deemed by DFCM to be in the interest of the State. 
 (2)  DFCM shall coordinate as required any necessary financing requirements through the 
State Building Ownership Authority, or other relevant bonding authority, as authorized by the 
Legislature. 
 (3)  DFCM shall assist other State agencies in accordance with DFCM's governing statutes, 
through financial analysis and other appropriate means, in selecting the appropriate or particular real 
property to be purchased and/or exchanged. 
 (4)  DFCM shall, in accordance with DFCM's governing statutes, negotiate, draft and 
execute the applicable Real Estate Contract with due consideration to the State agency's comments.  
The State agency may be required by DFCM to be a signatory to the Contract. 
 (5)  DFCM shall obtain and review the following documents when such is determined by 
DFCM to be customary in the industry for the size and type of transaction or if required by another 
provision of this Rule or State law: 
 a.  title insurance commitment; 
 b.  an environmental assessment; 



 c.  an engineering assessment; 
 d.  a code review; 
 e.  an appraisal; 
 f.  an analysis of past maintenance and operational expenses, when available and relevant; 
 g.  the situs, zoning and planning information; 
 h.  an ALTA land survey;[and] 
 i.  an historic property assessment under Section 9-8-404; and 

[i]j.  other requirements determined necessary by DFCM, this Rule or State law. 
 (6)  DFCM shall review, approve and execute when in the interest of the State, closing 
documents as prepared by the selected title company. 
 (7)  DFCM may use boiler plate documents approved as to form by the Utah Attorney 
General or shall consult with the Utah Attorney General regarding provisions of the sale or 
significant changes to the boiler plate documents approved as to the form by the Utah Attorney 
General. 
 (8)  DFCM shall endeavor to monitor the distribution of closing documents. 
 
R23-22-6.  Additional Requirements Regarding R23-22-5(5). 
 DFCM shall comply with the provisions below.  None of the provisions below shall restrict 
the Director from requiring or not requiring any of the following if in the Director's opinion such is 
advantageous to the State or if such is required or allowed by State law: 
 (1)  Title insurance commitment.  The following applies to real property that may become 
State property by purchase, donation or exchange:  DFCM shall obtain an Owner's Policy of Title 
Insurance for real property valued by DFCM at $500,000 or above.  For real property valued by 
DFCM at less than $500,000, DFCM shall obtain a title report and may obtain an Owner's Policy of 
Title Insurance if, in the judgment of DFCM, title insurance is advantageous to the State. 
 (2)  Phase I Environmental Assessment or Greater.  The following applies to real property 
that may become State property by purchase, donation or exchange:  A Phase I or greater 
Environmental Assessment may be required by DFCM prior to a purchase or exchange of real 
property when the property considered to become State property has a use and/or occupancy history 
which in the opinion of DFCM indicates the possibility of environmental issues that would 
materially affect the DFCM's purchase of the property or the State agency's use of the property. 
 (3)  Engineering Assessment.  The following applies to real property that may become State 
property by purchase, donation or exchange:  For all improved real property valued by DFCM at 
$250,000 or above, DFCM shall obtain an engineering assessment of mechanical systems and 
structural integrity of improvements located on the property.  An engineering assessment may be 
waived by the DFCM Director if an engineering assessment has already been performed within the 
past 12 months or if the land is unimproved.  The State may perform an engineering assessment for 
real property valued at less than $250,000 if, in the judgment of the Director, such an assessment is 
advantageous to the State. 
 (4)  Code and Requirements Review.  DFCM shall review the real property that may 
potentially become State property through purchase, donation or exchange to ascertain its suitability 
under all applicable codes and requirements, including any applicable provisions of State law. 
 (5)  Appraisal.  For real property that may potentially become State property through 
purchase or exchange, the State shall arrive at a fair market valuation of the property prior to 
purchase that is agreeable to the seller and the State.  The fair market value determination used by 
DFCM in the negotiation shall be based upon an appraisal completed by an appraiser that 



specializes in the type of the subject real property and is a state-certified general appraiser under 
Section 61-2B-2  or by a State of Utah licensed MAI appraiser who also has such a certificate, 
except as follows: 
 (a)  When this rule is not applicable under its scope; 
 (b)  When State law otherwise provides that DFCM does not have to use fair market value; 
or 
 (c)  When the Director has determined by a writing filed with DFCM, that the cost of 
obtaining the appraisal is not justified in the economic interest of the State of Utah. 
 (6)  Past maintenance and operational expenses.  DFCM shall endeavor to obtain, past 
maintenance and operational expense histories attached to any real property that may be acquired by 
the State, including real property that is acquired by purchase, donation or exchange, unless it is 
determined by the Director that the obtaining of such records is not justified in the economic interest 
of the State of Utah. 
 (7)  Situs, zoning and planning information.  DFCM shall endeavor to obtain preexisting 
situs, zoning and planning information regarding the real property that may be acquired by 
purchase, donation or exchange when required by State law, or if the Director determines that the 
obtaining of such information is advantageous to the State. 
 (8)  ALTA land survey.  For all real property acquired by DFCM through purchase, 
donation or exchange, and the property to become State property is valued by DFCM at $250,000 or 
above, DFCM shall obtain an ALTA/ACSM Land Title Survey, current revision, of the subject 
property.  An ALTA survey shall not be required if an ALTA survey has already been performed 
within the past 12 months unless otherwise determined by the Director.  The State may perform an 
ALTA survey for real property valued less than $250,000 if the Director determines that such a 
survey is in the interest of the State. 
 
R23-22-[6]7.  Requirements for the Disposition of Real Property by DFCM. 
 (1)  Determination of disposition of real property. 

(a)  Notwithstanding, any other provision of this Rule R23-22, any real property that is of 
historical significance to the State of Utah shall not be disposed by the Division, regardless of the 
value amount of the property, unless approval has been obtained by the Legislative Management 
Committee of the Utah Legislature. 

(i)  “Historical significance” for the purposes of this Rule R23-22 includes real property, 
including any statues or other improvements on the real property, that is listed on or eligible for 
inclusion on the National Register of Historic Places or the State Register. 

(ii)  The Division, after consultation with the State Historic Preservation Officer, shall make 
a recommendation to the Board as to whether a property proposed to be declared as surplus 
property, is historically significant based on the definition of “historically significant” in this Rule.  
The Board, after considering the recommendation of the Division as well as any other interested 
persons or entities, shall determine whether or not the property is historically significant. 

(iii)  A copy of the determination regarding Historical Significance shall be sent to the State 
Historic Preservation Officer as well as the Chair and Vice-Chair of the Legislative Management 
Committee, any of which may within ten (10) working days of the receipt of the determination by 
the Board, decide that the issue should be considered by the Legislative Management Committee 
and that the Division shall not proceed with the disposition of the property until the Legislative 
Management Committee approves the disposition. 

(b)  If the Board has not determined that the real property is historically significant, then the 



Building Board may declare the real property to be surplus under the procedures described in this 
Rule. 

(i)  Thereafter, if the appraised value of the real property is estimated by the Director to be 
$500,000 or below, then the Board may authorize the Division to dispose of the real property in 
accordance with the provisions of this Rule. 

(ii)  If the appraised value as estimated by the Director is above $500,000, then the Board 
shall refer consideration of the sale of the real property to the Legislative Management Committee. 

(c)  Nothing in the rule shall prohibit the Director from proceeding with lot line and other 
minor, incidental adjustments with other State entities or other public/private persons or entities, as 
long as the Director reasonably determines that such property is not historically significant after 
consultation with the State Historic Preservation Officer, that the adjustment is in the public interest, 
and that the value of the adjustment as determined by the Director is less than $100,000. 

(2)  Determination of surplus property.  If the real property is determined to not be 
historically significant under this rule and in addition to the policy of Rule R23-22-3, it is the policy 
of this Board to efficiently and economically dispose of real property that is determined by DFCM 
or the State to be surplus in accordance with State law.  In accordance with State law, DFCM may 
recommend to the Board that certain real property be declared as surplus.  The Board shall consider 
the following factors in the determination of declaring the property to be surplus: 

(i)  the input of the Division; 
(ii)  the input of State agencies; 
(iii)  any other input received from concerned persons or entities; and, 
(iv)  the appraised value of the property. 
(3)  Detailed disposition procedures.  After the appropriate determination is made that the 

real property is surplus, and it is determined that the property is not historically significant under 
this rule, then DFCM shall endeavor to sell the surplus real property on the open market, unless 
such property is to be conveyed to another State agency or public entity in accordance with Utah 
law.  If there is such a sale, it shall be as follows: 
 (1)(a)  DFCM shall confirm that all necessary approvals have been sought for the 
declaration of surplus property. 
 (2)(b)  Unless otherwise allowed by State law, DFCM shall obtain at least fair market value 
for the real property to be sold.  This shall be accomplished by the following: 
 (a)(i)  DFCM shall determine a fair market valuation of the property prior to the offer for 
sale.  The fair market value determination used by DFCM in offer for sale shall be based upon an 
appraisal completed by an appraiser that specializes in the type of the subject real property and is a 
state-certified general appraiser under Section 61-2B-2, or by a Utah licensed MAI appraiser who 
also has such a certificate, except as follows: 
 (i)A  When this rule is not applicable under its scope; 
 (ii)B  When State law otherwise provides that DFCM does not have to use fair market value; 
or 
 (iii)(C)  When the Director has determined by a writing filed with DFCM, that the cost of 
obtaining the appraisal is not justified in the economic interest of the State of Utah. 
 (b)(c)  DFCM shall establish a listing price based on the appraisal obtained under this Rule 
or, if there is no appraisal based on the above, based upon DFCM's knowledge of prevailing market 
conditions and other circumstances customarily used in the industry for such sales. 
 (c)(d)  DFCM shall advertise the property for sale in such a manner that is commercially 
reasonable in the discretion of the Director.  DFCM may set a time deadline for the submission of 



bids for the real property based upon the economic conditions at the time of the sale. 
 (d)(e)  DFCM shall endeavor to enter into a contract for sale to the highest reasonable 
bidder, unless the DFCM Director files a written justification statement as to why a lower bidder is 
more advantageous to the State or if there is a sole bidder, that such bid is unreasonable.  If after a 
reasonable timeline set by the Director of public advertisement, no acceptable bid is submitted, then 
DFCM may sell the property through a private negotiated sale, provided that any sale below the fair 
market value initially established by DFCM for the subject property is accompanied by a written 
justification statement filed by the Director and a copy of which is provided to the Board prior to 
execution of the contract for sale. 
 (e)(f)  DFCM shall, in accordance with DFCM's governing statutes, negotiate, draft and 
execute the applicable Real Estate Contract, with due consideration to the comments of the affected 
State agency.  The affected State agency may be required by DFCM to be a signatory to the 
Contract. 
 (f)(g)  DFCM shall review, approve, and execute when appropriate, closing documents as 
prepared by the selected title company. 
 (g)(h)  DFCM may use boiler plate documents approved as to form by the Utah Attorney 
General or shall consult with the Utah Attorney General regarding provisions of the sale or 
significant changes to the boiler plate documents approved as to the form by the Utah Attorney 
General. 
 (h)(i)  DFCM shall endeavor to monitor the distribution of the closing documents. 
 



R23.  Administrative Services, Facilities Construction and Management. 
R23-23.  Health Reform – Health Insurance in State Contracts – Implementation. 
 
R23-23-1.  Purpose. 
 The purpose of this rule is to comply with the provisions of Section 63A-5-205. 
 
R23-23-2.  Authority. 
 This rule is authorized under Subsection 63A-5-103(1)(e), which directs the Utah State 
Building Board to make rules necessary for the discharge of the duties of the Division of 
Facilities Construction and Management as well as Section 63A-5-205 which requires this rule 
related to health insurance provisions in certain design and/or construction contracts. 
 
R23-23-3.  Definitions. 
 (1)  Except as otherwise stated in this rule, terms used in this rule are defined in Section 
63A-5-205. 
 (2)  In addition:  
 (a)  "Board" means the State Building Board established pursuant to Section 63A-5-101.
 (b)  "Director" means the Director of the Division, including, unless otherwise stated, the 
Director’s duly authorized designee.  
 (c)  "Division" means the Division of Facilities Construction and Management 
established pursuant to Section 63A-5-201.
 (d)  “Employee(s)” is as defined in 63A-5-205(1) (c) and includes only those employees 
that live and/or work in the State of Utah along with their dependents.  “Employee” for purposes 
of this rule, shall not be construed as to be broader than the use of the term employee for 
purposes of State of Utah Workers’ Compensation laws along with their dependents. 
 (e)  "State" means the State of Utah.  
 
R23-23-4.  Applicability of Rule. 
 (1)  Except as provided in Rule R23-23-4(2) below, this Rule R23-23 applies to all design 
or construction contracts entered into by the Division or the Board on or after July 1, 2009, 
[if:]and 
 (a)  applies to a prime [the] contractor if the prime contract is [for design and/or 
construction]in the amount of $1,500,000 or greater; and 
 (b)  applies to a subcontractor if the subcontract [the prime contract] is in the amount of 
[$1,500,000]$750,000 or greater.[; or 
 (i)  a subcontract, at any tier, is in the amount of $750,000 or greater.] 
 (2)  This Rule R23-23 does not apply if: 
 (a)  the application of this Rule R23-23 jeopardizes the receipt of federal funds, 
 (b)  the contract is a sole source contract, 
 (c)  the contract is an emergency procurement. 
 (3)  This Rule R23-23 does not apply to a change order as defined in Section 63G-6-103, 
or a modification to a contract, when the contract does not meet the initial threshold required by 
Rule R23-23-4(1). 
 (4)  A person who intentionally uses change orders or contract modifications to 
circumvent the requirements of subsection (1) is guilty of an infraction. 
 



R23-23-5.  Contractor to Comply with Section 63A-5-205. 
 All contractors and subcontractors that are subject to the requirements of Section 63A-5-
205 shall comply with all the requirements, penalties and liabilities of Section 63A-5-205. 
 
R23-23-6.  Not Basis for Protest or Suspend, Disrupt, or Terminate Design or Construction. 
 (1)  The failure of a contractor or subcontractor to provide qualified health insurance 
coverage as required by this  [to comply with this] Rule or Section 63A-5-205: 
 (a)  may not be the basis for a protest or other action from a prospective bidder, offeror, 
or contractor under Section 63G-6-801 or any other provision in Title 63G, Chapter 6, Part 8, 
Legal and Contractual Remedies; and 
 (b)  may not be used by the procurement entity or a prospective bidder, offeror, or 
contractor as a basis for any action or suit that would suspend, disrupt or terminate the design or 
construction. 
 
R23-23-7.  Requirements and Procedures a Contractor Must Follow. 
 A contractor (including consultants and designers) must comply with the following 
requirements and procedures in order to demonstrate compliance with Section 63A-5-205. 
 (1)  Demonstrating Compliance with Health Insurance Requirements.  The following 
requirements must be met by a contractor (including consultants, designers and others under 
contract with the Division) that is subject to the requirements of this Rule no later than the time 
[of execution of the contract]the contract is entered into or renewed: 
 (a)  demonstrate compliance by a written certification to the Director that the contractor 
has and will maintain for the duration of the contract an offer of qualified health insurance 
coverage for the contractor’s employees; and 
 (b)  The contractor shall also provide such written certification prior to the execution of 
the contract, in regard to all subcontractors (including subconsultants) at any tier that is subject to 
the requirements of this Rule. 
 (2)  Recertification.  The Director shall have the right to request a recertification by the 
contractor by submitting a written request to the contractor, and the contractor shall so comply 
with the written request within ten (10) working days of receipt of the written request; however, 
in no case may the contractor be required to demonstrate such compliance more than twice in 
any 12-month period. 
 (3)  Demonstrating Compliance with Actuarially Equivalent Determination.   The 
actuarially equivalent determination required by Subsections 63A-5-205(1)(e)(i) and (iii) is met 
by the contractor if the contractor provides the Director with a written statement of actuarial 
equivalency from either the Utah Insurance Department; or an actuary selected by the contractor; 
or the contractor's insurer; or an underwriter who is responsible for developing the employer 
group’s premium rates. 
 For purposes of this Rule R23-23-7(3), actuarially equivalency is achieved by meeting or 
exceeding any of the following: 
 [(a)  In accordance with Section 26-40-106(2)(a), the largest insured commercial 
enrollment offered by a health maintenance organization in the State, [which the Children’s 
Health Insurance Program has determined is the SelectHealth plan currently offered by 
SelectHealth, 4646 West Lake Park Blvd, Salt Lake City, Utah 84130.  The reference to 
SelectHealth herein is to provide an example of a qualifying plan and is not intended to endorse 
or indicate a preference for the use of SelectHealth as the insurance provider in any way; 



or]which details of the plan are provided on the website of the Division 
athttp://dfcm.utah.gov/downloads/Health%20Insurance%20Benchmark.pdf; or] 
 (a)  As delineated on the DFCM website at 
http://dfcm.utah.gov/downloads/Health%20Insurance%20Benchmark.pdf, a health benefit plan 
and employer contribution level with a combined actuarial value at least actuarially equivalent to 
the combined actuarial value of the benchmark plan determined by the Children’s Health 
Insurance Program under Subsection 26-40-106(2)(a), and a contribution level of 50% of the 
premium for the employee and the dependents of the employee who reside or work in the State, 
in which: 
 (i)  The employer pays at least 50% of the premium for the employee and the dependents 
of the employee who reside or work in the State; and 
 (ii)  for purposes of calculating actuarial equivalency under this Rule R23-23-7(3)(a): 
 (A)  rather than the benchmark plan’s deductible, and the benchmark plan’s out-of-pocket 
maximum based on income levels, the deductible is $750 per individual and $2,250 per family; 
and the out-of-pocket maximum is $3,000 per individual and $9,000 per family; 
 (B)  dental coverage is not required; and 
 (C)  other than Subsection 26-40-106(2)(a), the provisions of Section 26-40-106 do not 
apply; or 
 (b)(i)  is a federally qualified high deductible health plan that, at a minimum, has a 
deductible that is either; 

(A)  the lowest deductible permitted for a federally qualified high deductible health plan; 
or 

(B)  a deductible that is higher than the lowest deductible permitted for a federally 
qualified high deductible health plan, but includes an employer contribution to a health savings 
account in a dollar amount at least equal to the dollar amount difference between the lowest 
deductible permitted for a federally qualified high deductible plan and the deductible for the 
employer offered federally qualified high deductible plan; 

(ii)  an out-of pocket maximum that does not exceed three times the amount of the annual 
deductible; and 

(iii)  under which the employer pays 75% of the premium for the employee and the 
dependents of the employee who work or reside in the State. 
 (4)  The health insurance must be available upon the first day of the calendar month 
following the initial ninety (90) days from the [beginning of employment]date of hire. 
 (5)  Architect and Engineer Compliance Process.  Architects and engineers that are 
subject to this Rule must demonstrate compliance with this Rule in any annual submittal under 
Section 63G-6-702.  During the procurement process and no later than the execution of the 
contract with the architect or engineer, the architect or engineer shall confirm that their 
applicable subcontractors or subconsultants meet the requirements of this Rule. 
 (6)  General (Prime) Contractors Compliance Process.  Contractors that are subject to this 
Rule must demonstrate compliance with this Rule for their own firm and any applicable 
subcontractors, in any pre-qualification process that may be used for the procurement.  At the 
time of execution of the contract, the contractor shall confirm that their applicable subcontractors 
or subconsultants meet the requirements of this Rule. 
 (7)  Notwithstanding any prequalification process, any contract subject to this Rule shall 
contain a provision requiring compliance with this Rule from the time of execution and 
throughout the duration of the contract. 

http://dfcm.utah.gov/downloads/Health Insurance Benchmark.pdf
http://dfcm.utah.gov/downloads/Health Insurance Benchmark.pdf


 (8)  Hearing and Penalties. 
 (a)  Hearing.  Any hearing for any penalty under this Rule conducted by the Board or the 
Division shall be conducted in the same manner as any hearing required for a suspension or 
debarment. 
 (b)  Penalties that may be imposed by Board or Division.   The penalties that may be 
imposed by the Board or the Division if a contractor, consultant, subcontractor or subconsultant, 
at any tier, intentionally violates the provisions of this Rule R23-23,  may include: 
 (i)  a three-month suspension of the contractor or subcontractor from entering into future 
contracts with the State upon the first violation, regardless of which tier the contractor or 
subcontractor is involved with the future design and/or construction contract; 
 (ii)  a six-month suspension of the contractor or subcontractor from entering into future 
contracts with the State upon the second violation, regardless of which tier the contractor or 
subcontractor is involved with the future design and/or construction contract; 
 (iii)  an action for debarment of the contractor or subcontractor in accordance with 
Section 63G-6-804 upon the third or subsequent violation; and 
 (iv)  monetary penalties which may not exceed 50 percent of the amount necessary to 
purchase qualified health insurance coverage for an employee and the dependents of an 
employee of the contractor or subcontractor who was not offered qualified health insurance 
coverage during the duration of the contract. 

(c)(i)  In addition to the penalties imposed above, a contractor, consultant, subcontractor 
or subconsultant who intentionally violates the provisions of this Rule shall be liable to the 
employee for health care costs [not covered by insurance]that would have been covered by 
qualified health insurance coverage. 

(ii)  An employer has an affirmative defense to a cause of action under Rule R23-23-
7(8)(c)(i) as provided in Subsection 63A-5-205(3)(g)(ii). 

 
R23-23-8.  Not Create any Contractual Relationship with any Subcontractor or 
Subconsultant. 
 Nothing in this Rule shall be construed as to create any contractual relationship 
whatsoever between the State of Utah, the Board, or the Division with any subcontractor or 
subconsultant at any tier. 
 
 



DRAFT RULE 
R23.  Administrative Services, Facilities Construction and Management 
R23-7.  State Construction Contracts and Drug and Alcohol Testing. 
R23-7-1.  Purpose.
 The purpose of this rule is to comply with the provisions of Section 63G-6-604. 
 
R23-7-2.  Authority.
 This rule is authorized under Subsection 63A-5-103(1)(e), which directs the Utah State 
Building Board to make rules necessary for the discharge of the duties of the Division of 
Facilities Construction and Management as well as Section 63G-6-604(4). 
 
R23-7-3.  Definitions.

(1)  The following definitions of Section 63G-6-604 shall apply to any term used in this 
Rule R23-7: 

(a)  "Contractor" means a person who is or may be awarded a state construction contract. 
(b)  "Covered individual" means an individual who: 
(i)  on behalf of a contractor or subcontractor provides services directly related to design 

or construction under a state construction contract; and 
(ii)  is in a safety sensitive position, including a design position that has responsibilities 

that directly affect the safety of an improvement to real property that is the subject of a state 
construction contract. 

(c)  "Drug and alcohol testing policy" means a policy under which a contractor or 
subcontractor tests a covered individual to establish, maintain, or enforce the prohibition of: 

(i)  the manufacture, distribution, dispensing, possession, or use of drugs or alcohol, 
except the medically prescribed possession and use of a drug; or 

(ii)  the impairment of judgment or physical abilities due to the use of drugs or alcohol. 
(d)  "Random testing" means that a covered individual is subject to periodic testing for 

drugs and alcohol: 
(i)  in accordance with a drug and alcohol testing policy; and 
(ii)  on the basis of a random selection process. 
(e)  For purposes of Rule R23-7(5), "state" includes any of the following of the state: 
(i)  a department; 
(ii)  a division including the Division of Facilities Construction and Management; 
(iii)  an agency; 
(iv)  a board; 
(v)  a commission; 
(vi)  a council; 
(vii)  a committee; and 
(viii)  an institution, including a state institution of higher education, as defined under 

Section 53B-3-102. 
(f)  "State construction contract" means a contract for design or construction entered into 

by the Division. 
(g)(i)  "Subcontractor" means a person under contract with a contractor or another 

subcontractor to provide services or labor for design or construction. 
(ii)  "Subcontractor" includes a trade contractor or specialty contractor. 
(iii)  "Subcontractor" does not include a supplier who provides only materials, equipment, 



or supplies to a contractor or subcontractor. 
(2)  In addition: 
(a)  "Board" means the State Building Board established pursuant to Section 63A-5-101. 
(b)  "Director" means the Director of the Division, including, unless otherwise stated, the 

Director's duly authorized designee. 
(c)  "Division" means the Division of Facilities Construction and Management 

established pursuant to Section 63A-5-201. 
(d)  "State" as used throughout Rule R23-7 means the State of Utah except that it also 

includes those entities described in Rule R23-7-3(1)(e) as the term “state is used in Rule R23-7-
4(5). 

 
R23-7-4.  Applicability. 

(1)  Except as provided in Rule R23-7-5, on and after July 1, 2010, the Division may not 
enter into a state construction contract (includes a contract for design or construction) unless the 
state construction contract requires the following: 

(a)  A contractor shall demonstrate to the state public procurement unit that the 
contractor: 

(i)  has and will maintain a drug and alcohol testing policy during the period of the state 
construction contract that applies to the covered individuals hired by the contractor; 

(ii)  posts in one or more conspicuous places notice to covered individuals hired by the 
contractor that the contractor has the drug and alcohol testing policy described in Rule R23-7-
4(1)(a)(i); and 

(iii)  subjects the covered individuals to random testing under the drug and alcohol testing 
policy described in Rule R23-7-4 (1)(a)(i) if at any time during the period of the state 
construction contract there are ten or more individuals who are covered individuals hired by the 
contractor. 

(b)  A contractor shall demonstrate to the Division, which shall be demonstrated by a 
provision in the contract where the contractor acknowledged this Rule R23-7 and agrees to 
comply with all aspects of this Rule R23-7, that the contractor requires that as a condition of 
contracting with the contractor, a subcontractor, which includes consultants under contract with 
the designer: 

(i)  has and will maintain a drug and alcohol testing policy during the period of the state 
construction contract that applies to the covered individuals hired by the subcontractor; 

(ii)  posts in one or more conspicuous places notice to covered individuals hired by the 
subcontractor that the subcontractor has the drug and alcohol testing policy described in Rule 
R23-7-4(1)(b)(i); and 

(iii)  subjects the covered individuals hired by the subcontractor to random testing under 
the drug and alcohol testing policy described in Rule R23-7-4 (1)(b)(i) if at any time during the 
period of the state construction contract there are ten or more individuals who are covered 
individuals hired by the subcontractor. 

(2)(a)  Except as otherwise provided in this Rule R23-7-4 (2), if a contractor or 
subcontractor fails to comply with Rule R-23-7-4(1), the contractor or subcontractor may be 
suspended or debarred in accordance with this Rule R23-7. 

(b)  On and after July 1, 2010, the Division shall include in a state construction contract a 
reference to this Rule R23-7. 

(c)(i)  A contractor is not subject to penalties for the failure of a subcontractor to comply 



with Rule R23-7-4(1). 
(ii)  A subcontractor is not subject to penalties for the failure of a contractor to comply 

with R23-7-4(1). 
(3)(a)  The requirements and procedures a contractor shall follow to comply with Rule 

R23-7-4(1)is that the contractor, by executing the construction contract with the Division, is 
deemed to certify to the Division that the contractor, and all subcontractors under the contractor 
that are subject to Rule R23-7-4(1), shall comply with all provisions of this Rule R23-7 as well 
as Section 63G-6-604; and that the contractor shall on a semi-annual basis throughout the term of 
the contract, report to the Division in writing information that indicates compliance with the 
provisions of Rule R23-7 and Section 63G-6-604. 

(b)  A contractor or subcontractor may be suspended or debarred in accordance with the 
applicable Utah statutes and rules, if the contractor or subcontractor violates a provision of 
Section 63G-6-604.  The contractor or subcontractor shall be provided reasonable notice and 
opportunity to cure a violation of Section 63G-6-604 before suspension or debarment of the 
contractor or subcontractor in light of the circumstances of the state construction contract or the 
violation.  The greater the risk to person(s) or property as a result of noncompliance, the shorter 
this notice and opportunity to cure shall be, including the possibility that the notice may provide 
for immediate compliance if necessary to protect person(s) or property. 

(4)  The failure of a contractor or subcontractor to meet the requirements of Rule R23-
7(4) (1): 

(a)  may not be the basis for a protest or other action from a prospective bidder, offeror, 
or contractor under Part 8, Legal and Contractual Remedies; and 

(b)  may not be used by a state public procurement unit, a prospective bidder, an offeror, 
a contractor, or a subcontractor as a basis for an action that would suspend, disrupt, or terminate 
the design or construction under a state construction contract. 

(5)(a)  After the Division enters into a state construction contract in compliance with 
Section 63G-6-604, the state is not required to audit, monitor, or take any other action to ensure 
compliance with Section 63G-6-604. 

(b)  The state is not liable in any action related to Section 63G-6-604 and this Rule R23-
7, including not being liable in relation to: 

(i)  a contractor or subcontractor having or not having a drug and alcohol testing policy; 
(ii)  failure to test for a drug or alcohol under a contractor's or subcontractor's drug and 

alcohol testing policy; 
(iii)  the requirements of a contractor's or subcontractor's drug and alcohol testing policy; 
(iv)  a contractor's or subcontractor's implementation of a drug and alcohol testing policy, 

including procedures for: 
(A)  collection of a sample; 
(B)  testing of a sample; 
(C)  evaluation of a test; or 
(D)  disciplinary or rehabilitative action on the basis of a test result; 
(v)  an individual being under the influence of drugs or alcohol; or 
(vi)  an individual under the influence of drugs or alcohol harming another person or 

causing property damage. 
 
R23-7-5.  Non-applicability. 

(1)  This Rule R23-7 and Section 63G-6-604 does not apply if the Division determines 



that the application of this Rule R23-7 or Section 63G-6-604 would severely disrupt the 
operation of a state agency to the detriment of the state agency or the general public, including: 

(a)  jeopardizing the receipt of federal funds; 
(b)  the state construction contract being a sole source contract; or 
(c)  the state construction contract being an emergency procurement. 

 
R23-7-6.  Not Limit other Lawful Policies. 

(1)  If a contractor or subcontractor meets the requirements of Section 63G-6-604 and this 
Rule R23-7, this Rule R23-7 may not be construed to restrict the contractor's or subcontractor's 
ability to impose or implement an otherwise lawful provision as part of a drug and alcohol 
testing policy. 
 



 

Utah State Building Board 
 

 
 
            Gary R. Herbert    

                        Governor 4110 State Office Building 
 Salt Lake City, Utah 84114 

 Phone  (801) 538-3018 
 Fax  (801) 538-3267 

 
 

MEMORANDUM 
 
 
To: Utah State Building Board 
From: David G. Buxton 
Date: April 26, 2010 
Subject: Administrative Reports for University of Utah and Utah State University 
 

 
Attached for your review and approval are the Administrative Reports for the University of Utah 
and Utah State University. 
 
DGB:cmn 
 
Attachment 



 

Associate Vice President Facilities Management 

1795 East South Campus Dr Rm 219 
V. Randall Turpin University Services Building 

Salt Lake City, UT  84112-9404 
(801) 581-6510 

FAX (801) 581-6081 

 
Office of the Vice President 
For Administrative Services 

 
 
April 23, 2010 
 
 
 
Mr. Gregg Buxton, Director 
Division of Facilities Construction and Management 
State Office Building Room 4110 
Salt Lake City, UT 84114 
 
Subject:  U of U Administrative Reports for May 5th Building Board Meeting. 
 
Dear Gregg: 
 
The following is a summary of the administrative reports for the U of U for the period 3/19/10 to 
4/23/10. Please include this in the packet for the May 5, 2010 Building Board Meeting. 
 

Professional Services Agreements (Page 1) 
The Professional Services Agreements awarded during this period consist of: 
 4 Design Agreements, 0 Programming/Planning Agreements, 6 Study/Other Agreements. 
 
No significant items. 
 

Construction Contracts (Page 2) 
The Construction Contracts awarded during this period consist of: 
0 New Space Contracts, 3 Remodeling Contracts, 0 Site Improvement Contract. 
 
No significant items. 
 

Report of Project Reserve Fund Activity (Page 3) 
Increases:   
Project 20021: Fine Arts Building #036 Code Improvements 
This project was completed significantly below budget.  The excess funds were transferred to the 
Project Reserve. 
 
Project 20147:  Student Services Building Glazing/Structure Repair 
This transfers the balance of the construction budget remaining after award of the construction 
contract. 
 
 
 



 

   

Gregg Buxton, Director 
April 23, 2010 
Page 2 
 
 
Project 20003:  Regulated Waste Management Facility Shipping Office 
The budget for this project included $50,000 to upgrade the barrel exhaust system.  As the 
project progressed, it was determined that a much more substantial modification was required  
which would cost $140,000.  As a result, this portion of the project scope was dropped and a new 
project will be requested in FY12 to address this need. 
 
Decreases:   
None. 
 

Report of Contingency Reserve Fund (Page 4) 
Increases:   
None.  
 
Decreases:  
No significant items. 
 

Representatives from the University of Utah will attend the Building Board meeting to address 
any questions the Board may have. 
 
Sincerely, 

 
Kenneth E. Nye, Director 
Facilities Management Business Services 
 
Enclosures 
 
cc:  University of Utah Trustees 
       Mike Perez 
       Gregory L. Stauffer 



Professional Services Agreements
Awarded From March 19, 2010 to April 23, 2010

Item 

Number Project Number Project Name Firm Name Project Budget Contract Amount

Design

1 H50053 Expand Transplant Clinic, Bldg 529 Level A Architectural Nexus $581,988 $49,750

2 20247 The Children's Center - Child Care Center HHY Associates $1,850,000 $105,875

3 H50088 Van Boerum & Frank $10,500 $10,500

4 H50059 Resolve ADA Accessibility Issues Eaton Architecture $250,000 $35,700

Programming/ Planning

Study/ Other

5 20216 Valentiner Crane Brunjes Onyon (VCBO) $131,375 $131,375S. J. Quinney College of Law Pre-Programming 

Facility Study

Add New 400 Ton Plate - Frame Heat Exchanger,   

Bldg 526

6 21001 Project Engineering Consultants $10,960 $10,960

7 20218 HPER Complex HTW Professional Service Industries Inc. $451,607 $14,864

8 20227 CMT- Construction Materials Technologies $30,910 $30,910

9 20098 Perkins + Will Inc. $213,750 $80,450

10 20160 Heery International, Inc. $155,147,610 $13,235USTAR HPER Tunnel & Utilitty Installation - 

Commissioning

George Thomas Building, College of Science Pre-

Programming Study

Health Sciences Center South - Traffic & Parking 

Study

University Student Apts Tower 1 & 2 Exterior 

Concrete Study

Page 1



Construction Contracts

Awarded From March 19, 2010 to April 23, 2010

Item Number Project Number Project Name Firm Name Design Firm Project Budget Contract Amount

Construction - New Space

Construction - Remodeling

1 20120 Entrada Ranch Electrical Nichols Building LLC Ken Garner Engineering $347,509 $54,300

2 20156 Harold L. Whipple DBA TWEA $1,368,000 $435,000

3 21006 Mark R. Hamilton Corporation NA $75,000 $60,343

Construction - Site Improvement

Rocky Mountain Mechanical, IncStudent Union-Mechanical Pipe Replacement 

Phase 2

MEB-Nuclear Engineering Facility Renovation, 

Room 1206

Page 2



University Of Utah

Report Of Project Reserve Fund Activity

For the Period of March 19, 2010 to April 23, 2010

PROJECT PROJECT TITLE TRANSFER DESCRIPTION FOR % OF

NUMBER AMOUNT CONTINGENCY TRANSFER CONSTR.

BUDGET

BEGINNING BALANCE 458,320.01

20021 FINE ARTS BLDG #036 CODE IMPROVEMENTS 53,331.45 Transferred remaining balance to project reserve

20147 STUDENT SERV BLDG GLAZING/STRUCTURE REPAIR 40,000.00 Excess construction budget after bidding

20003 REGULATED WASTE MANAGEMENT FACILITY - SHIPPING OFFICE 49,787.87 Transferred remaining balance to project reserve

DECREASES TO PROJECT RESERVE FUND:

CURRENT BALANCE OF PROJECT RESERVE: 601,439.33CURRENT BALANCE OF PROJECT RESERVE: 601,439.33

Page 3



University Of Utah

Report Of Contingency Reserve Fund Activity

      For the Period of March 19, 2010 to April 23, 2010

PROJECT NUMBER DESCRIPTION CURRENT TOTAL % OF PROJECT

TRANSFERS TRANSFERS CONSTR. STATUS

 FROM BUDGET

CONTINGENCY

BEGINNING BALANCE 1,648,072.23

INCREASES TO CONTINGENCY RESERVE FUND

DECREASES TO CONTINGENCY RESERVE FUND

NEW CONSTRUCTION

REMODELING

20024 HTW Lines Replacement - Health Sciences Area (9,431.98) (313,440.96) 9.93% Construction

ENDING BALANCE 1,638,640.25

01-00376-7000-05107
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Utah State Building Board 
 

 
 
            Gary R. Herbert    

                        Governor 4110 State Office Building 
 Salt Lake City, Utah 84114 
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MEMORANDUM 
 
To: Utah State Building Board 
From: David G. Buxton 
Date: April 27, 2010 
Subject: Administrative Reports for DFCM 

 
The following is a summary of the administrative reports for DFCM. 
 
Lease Report (Pages 1 - 2) 
No significant items 
 
Architect/Engineering Agreements Awarded, 21 Agreements Issued (Pages 3 - 5) 
No significant items 
 
Construction Contracts Awarded, 33 Contracts Issued (Pages 6 - 9) 
Item #3, Fairpark Grand Building Controls Upgrade 
Project Reserve funds were used to cover this contract which bid over budget. 
 
Item #12, Dixie State College New Athlete Weight Training Metal Building 
This construction contract was approved as a direct award by Director Buxton, based on the 
stipulation by the donor of the project funding.   
 
Report of Contingency Reserve Fund (Page 10) 
Increases 
This increase of $465,370 is the result of decrease change order #14 on the Multi-Agency Office 
Building for the residual balance of two allowances in the general contractor’s agreement for an 
off-site parking lot and connection/impact fees.  The decrease was netted against an increase for 
FFE costs in the shared fitness room, shared locker room and keyboards.   
 
Decreases, New Construction 
University of Utah USTAR Building 
This increase of $336,658 is the State’s share of change order #11 for various items; UDOT 
would not approve the routing of the sewer line down 5th South so a redesign was required, the 
sewer line was shown at the wrong elevation through the business loop and hard rock was 
encountered which required a boring machine, unforeseen high temp water line was encountered, 
and to change the gas meter location.  
 
 
 
 



 
Administrative Reports 
Page 2 
 
Report of Contingency Reserve Fund Continued (Page 10) 
Decreases, New Construction Continued 
Snow College Library/Classroom Building 
This transfer of $242,034 is to cover the State’s share of change orders #11 – 15.  Items included 
on these change orders include; scope changes to add storage room and shelves for the café, 
provide BIM drawings and clash detection, add Caesar stone for the café counter tops and 
laminate to walls behind counters, additional framing, sheetrock and shelf’s for café storage 
room, addition of icynene insulation around the perimeter of the building attic, design errors add 
soffits at the 3rd floor restrooms and study area’s to accommodate ceiling height requirements, 
change glazing in south staircase to tempered glass, modify exterior suffix and trim detail to 
match approved renderings, unknowns to add monitoring for elevator shaft exhaust fan, replace 
36” fireplace with a 72” fireplace, light fixture for radius staircase to include motor and pulley 
system to raise and lower fixture, add shaft wall and return air duct, and omissions for added 
power connection for the space saver shelving, add light fixtures, add condensate pumps for 
condensate drains server room, add power and data wiring for owner provided FFE,  
 
Mountainland ATC North Utah County Building 
This transfer of $147,775 covers change orders #1 - #3.  Items included on these change orders 
include; unknowns to relocate plumbing lines due to conflicts with beams, increase elevation 
height of the generator and cooling tower enclosures to completely conceal the equipment, site 
utility changes as per Lehi public utilities requirements, omissions for additional plumbing and 
electrical required for the pedicure stations and the addition of 2 floor drains, add air handler coil 
freeze protection pumps, scope changes to convert 2D plumbing drawings into 3D for use in 
BIM and clash detection. 
 
Decreases, Remodeling 
POST Academy Building Remodeling 
This transfer of $92,156 covers change orders 13 and 14, as well as increased DTS wiring costs.  
The change orders include unknowns to replace some of the original galvanized waterlines 
which were severely rusted resulting in very poor quality brown water at the water taps, and misc 
electrical modifications to alarm system and misc. signage and trim items to complete project.   
 
Report of Contingency Reserve Fund Continued (Page 10) 
Decreases, Remodeling 
Price DOT Maintenance Station Steam Piping Replacement 
This transfer of $17,255 covers change order #1 for various unknowns to replace the existing 
PVC water piping which was broken and leaking, relocate existing water line away from the 
existing steam line and the new steam line, extra work required by the excavation contractor due 
to asbestos abatement required, and additional seals at the foundation wall to the boiler plant 
were required due to the existing size of the opening.   
 
Report of Project Reserve Fund Activity (Page 11) 
Increases 
These items reflect savings on projects that were transferred to Project Reserve per statute.   
 
Decreases 
Transfer is to award construction contract that bid over budget.      
 
DGB:DDW 
Attachments 
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